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By Mr. MacLean, a petition (accompanied by bill, Senate No1132) of William Q. MacLean, Jr., for legislation relative to wetlandsprotection and management. Natural Resources and Agriculture

In the Year One Thousand Nine Hundred and Eighty-Nine.

An Act relative to wetlands protection and management.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter 131 of the General Laws is hereby amended by striking
2 out section 40, as amended by section 30 of chapter 465 of the
3 acts of 1987, and inserting in place thereof the following
4 section:
5 Section 40. No person shall remove, fill, dredge or alter any
6 bank, fresh water wetland, coastal wetland, beach, dune, flat
7 marsh, meadow or swamp bordering on the ocean or on any
8 estuary, creek, river, stream, pond or lake, or any land under said
9 waters or any land subject to tidal action, coastal storm flowage,

10 or flooding, other than in the course of maintaining, repairing or
11 replacing, but not substantially changing or enlarging, an existing
12 and lawfully located structure or facility used in the service of the
13 public and used to provide electric, gas, water, telephone,
14 telegraph and other telecommunication services, without filing
15 written notice of his intention to so remove, fill, dredge or alter,
16 including such plans as may be necessary to describe such
17 proposed activity and its effect on the environment and without
18 receiving and complying with an order of conditions and provided
19 all appeal periods have elapsed. Said notice shall be sent by
20 certified mail or hand delivered to the conservation commission
21 or, if none to the board of selectmen in a town or the mayor of
22 a city in which the land upon which such activity is proposed is
23 located. Each such notice shall be accompanied by a filing fee of
24 twenty-five dollars payable to the city or town. Copies of such
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25 notice shall be sent at the same time by certified mail, or be hand
26 delivered, to the department of environmental quality engineer-
-27 ing. No such notice shall be sent before all permits, variances and
28 approvals required by local bylaw with respect to the proposed
29 activity, which are obtainable at the time of such notice, have been
30 obtained. Upon receipt of any notice hereunder the department
31 of environmental quality engineering, hereinafter called the
32 department, shall designate a file number for such notice and shall
33 send a notification of such number to the person giving notice
34 to the conservation commission, selectmen or mayor to whom the
35 notice was given. Said notification shall state the name of the
36 owner of the land upon which the proposed work is to be done
37 and the location of said land.
38 Within twenty-one days of the receipt by a conservation
39 commission of a written request made by any person and sent by
40 certified mail, or hand delivered to the town clerk or conservation
41 commission, said commission shall make a written determination
42 as to whether this section is applicable to any land or work
43 thereon. When such person is other than the owner, notice of any
44 such determination shall also be sent to the owner.
45 The goals of this section are the protection and enhancement
46 ofvalues traditionally associated with wetlands; such values being
47 public and private water supply, groundwater supply, flood
48 control, storm damage prevention, prevention of pollution, land
49 containing shellfish, fisheries, and wetland wildlife habitat.
50 The term “applicant” as used in this section shall mean the
51 person giving notice of intention to remove, fill, dredge or alter.
52 The term “person” as used in this section shall include any
53 individual, group of individuals, association, partnership,
54 corporation, company, business organization, trust, estate, the
55 commonwealth or political subdivision thereof, administrative
56 agency, public or quasi-public corporation or body, or any other
57 legal entity or its legal representative, agents or assigns.
58 The term “bogs” as used in this section shall mean areas where
59 standing or slowly running water is near or at the surface during
60 a normal growing season and where a vegetational community
61 has a significant portion of the ground or water surface covered
62 with sphagnum moss (Sphagnum) and where the vegetational
63 community is made up of a significant portion of one or more
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of, but not limited to nor necessarily including all, of the following
plants or groups of plants: aster (Aster nemoralis), azaleas
(Rhododendron canadense and R. viscosum), black spruce (Picea
mariana), a bog cotton (Eriophorum), cranberry (Vaccinium
Oxycoccos and V. macrocarpon), larch (Larix laricina), laurels
(Kalmia angustifolia and K. polifolia), leatherleaf (Chamae-
daphne calyculata), orchids (Arethusa, Calopogon, Pogonia),
pitcher plants (Sarracenia purpurea), sedges (Cyperaceae),
sundwews (Droseraccae), sweet gale (Myrica gale), white cedar
(Chamaecypari thyoides).
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The term “coastal wetlands”, as used in this section, shall mean
any bank, marsh, swamp, meadow, flat or other lowland subject
to tidal action or coastal storm flowage.
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The term “freshwater wetlands”, as used in this section; shall
mean wet meadows, marshes, swamps, bogs, areas where
groundwater, flowing or standing surface water or ice provides
a significant part of the supporting substrate for a plant
community for at least five months of the year; emergent and
submergent plant communities in inland waters; that portion of
any bank which touches any inland waters.
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The term “swamps”, as used in this section, shall mean areas
where ground water is at or near the surface of the ground for
a significant part of the growing season or where runoff water
from surface drainage frequently collects above the soil surface,
and where a significant part of the vegetational community is
made up of, but not limited to nor necessarily include, all of the
following plants or groups of plants: alders (Alnus), ashes
(Fraxinus pennsylvanica and F. nigra), azaleas (Rhododendron
canadense and R viscosum), black alder (Ilex verticillata), a black
spruce (Picea mariana), buttonbush (Cephalanthus occidentalis),
American or white elm (Ulmus americana), white Hellebore
(Veratrum viride), hemlock (Tsuga canadensis), highbush
blueberry (Vaccinium corymbosum), larch (Larix laricina),
cowslip (Caltha palustris), poison sumac (Toxicodendron vernix),
red maple (Acer rubrum), skunk cabbage (Symplocarpus
foetidus), sphagnum mosses (Sphagnum), spicebush (Lindera
benzoin), black gum tupelo (Nyssa sylvatica), sweet pepperbush
(Clethra alnifolia), white cedar (Chamaecyparis thyoides), willow
(Salix).
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103 The term “wet meadows”, as used in this section, shall mean
104 areas where ground water is at the surface for a significant part
105 of the growing season and near the surface throughout the year
106 and where a significant part of the vegetational community is
107 composed of various grasses, sedges and rushes; made up of, but
108 not limited to nor necessarily including all, of the following plants
109 or groups of plants; blue flag (Iris), vervain (Verbena),
110 thoroughwort (Eupatorium), dock (Rumex verticillatus and
111 R orbiculatus), false loosestrife (Ludwigia), hydrophilic grasses
112 (Gramincae), loosestrife (Lythrum), marsh fern (Dryopteris
I 13 thelypteris), rushes (Juncaceae), sedges (Cyperaceae), sensitive
114 fern (Onoclea sensibilis), smartweed (Polygonum,

116 The term “marshes”, as used in this section, shall mean areas
117 where a vegetational community exists in standing or running
1 18 water during the growing season and where a significant part of

I 19 the vegetational community is composed of, but not limited to
120 nor necessarily including all, of the following plants or groups of
121 plants: arums (Araceae), bladder worts (Utricularia), bur-reeds
122 (Sparganiaceae), buttonbush (Cephalanthus occidentalis), cattails
123 (Typha), duckweeds (Lemnaceae), eelgrass (Vallisneria), frog bits
124 (Hydrocharitaceae), horsetails (Equisetaceae), hydrophilic
125 grasses (Gramineae), leatherleaf (Chamaedaphne calyculata), a
126 pickerelweed (Pontederiaceae), pipeworts (Eriocaulon), pond-
127 weeds (Podtamogeton), rushes (Juncaceae), sedges (Cyperaceae),
128 smartweeds (Polygonum), sweet gale (Myrica gale), water milfoil
129 (Halcragaceae), water lilies (Nymphaeceae), water starworts
130 (Callitrichaceae), water willow (Decodon verticillatus).
131 The term “wetland wildlife”, as used in this section, shall mean
132 those animals that have one or more necessary habitat
133 requirements which consist of items found only in vegetated
134 wetlands or open waters. Examples of wetland wildlife include,
135 but are not limited to: waterfowl, herons, muskrat, mink, otter,
136 beaver, and game fish. These listed animals and their habitat, with
137 their publicly perceived high wildlife value, are to be given a
138 general preference over amphibians and reptiles, unless there are
139 federally listed endangered species on site.
140 The term “wetland wildlife habitat”, as used in this section, shall
141 mean wetland areas subject to this section which, due to their plant
142 community composition and structure, hydrologic regime, or

115 section Persicaria).
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other characteristics, provide important food, shelter, migratory
or overwintering areas, or breeding areas for wetland wildlife.
Upland floodplain areas and uplands bordering wetlands are
specifically excluded from this definition.

143
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The term “wetland border,” as used in this section, shall mean
the line below which all three of the following conditions are
satisfied. First, the vegetation community must consist of at least
50% of areal coverage of ecologically wet species, or wet-dry
tolerant species showing the form or vigor associated with wet
conditions. Second, the soils must be wet or hydric soils. Third,
during dry periods in the growing season, soil saturation is
required.
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The forms of growth associated with plants in wetland areas
under the second condition above shall include the following:
buttressed tree trunks, pneumatophores, adventitious roots,
shallow root systems, inflated stems, or signs of basal budding.
Basal budding in cut areas does not apply since cutting also
produces multiple stems.
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The term “wet soils”, as used in this section, shall include peat
and muck, soils showing gleying, subsoil immediately under
topsoils showing gray color or gray colored soil mottling, soils
with iron or manganese concretions, or soil series included on the
Corps of Engineers hydric soil list.
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162
163
164
165

The term “soil saturation”, as used in this section, shall mean
either (1) observed groundwater at a depth of 15 inches in a
monitoring well, or (2) the ability to squeeze drops of moisture
from a fresh soil sample from a depth of 12 inches, using one hand.
These soil saturation tests must yield positive results for 95% of
the growing season excluding rain days.
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The term “access,” as used in this section, means the ability to
construct a road for two or more houses, or a driveway for one
house or other land use.
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The term “relict wetland,” as used in this section, means any
area that has been significantly drained by the action of man or
nature, or has had water diverted from it, so that functional
wetland no longer exists. Relict wetlands are recognized by
collapse of peat, failure to satisfy the soil moisture requirement,
invasion of dry herbs and shrubs, or where younger shrubs do
not show the form or vigor of wetland conditions. Older wetland
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trees and shrubs are expected in relict wetlands due to the
longevity of such plants, but these long living forms are not
indicative of active wetland conditions in relict wetlands. An area
is determined to be a relict wetland when two Ph.D. natural
scientists, one with a Ph.D. in geology or hydrology, and one with
a Ph.D. in botany or ecology, shall declare in writing, that an area
is relict. The Ph.D.s must be from different firms or organizations.
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189 The term “wetland succession” as used in this section shall mean

the following generalized sequence in wetland evolution. For
freshwater wetlands the sequence is pond, to deep marsh, to
shallow marsh, to shrub swamp, to forested swamp, to bog. For
salt water wetlands the sequence is open water or salt pond, to
low salt marsh, to high salt marsh, to fresh marsh, to fresh swamp,
to bog.
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The term “vernal pool” as used in this section, shall mean any
temporary standing water body in the 100 year floodplain,
containing at least one-quarter acre-foot of water at least once
per year, and which is free of fish, and which is proven to breed
reptiles or amphibians.

196
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200
The limits of all types of vegetated wetlands are defined by a

wetland border. Relict wetlands are not regulated as wetlands
under this section; however they may still be regulated as upland
floodplain if they are shown to be flooded by a 100 year flood.
Vernal pools which support the breeding of scarce or unusual
reptile or amphibian species may be given special protection under
this section, but if a vernal pool breeds only common frogs and
toads, then special protection can not be imposed. Plant and
animal species, common in other states or nations, but at the limits
of their natural ranges in Massachusetts, are not to be given special
protection under this section.

201
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Jurisdiction under this section, does not apply to upland areas
that are adjacent to wetlands or floodplains; except for sediment
and erosion control, and for flood control. The use of adjacent
uplands may not be constrained by this section, nor by any local
town wetland bylaw, nor by local wetland regulation, nor
unwritten local wetland policy. If a local town or city wishes to
impose regulations on uplands adjacent to wetlands via a local
wetland bylaw, then the city or town must purchase wetland
easements at full value or cost of lost or altered land use.
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For access to uplands, the ability to construct a road with
sidewalks, or a driveway, shall not be infringed on, nor impaired
by this section. That is, this section does not deny reasonable
access for use of uplands with a road of normal size and standard
construction. Standard construction includes the paved roadway,
safety strips between roadway and sidewalk, one or more
sidewalks as requested or required by the Planning Board or a
public safety agency, and a reasonably sloped bank. The use of
retaining walls may not be mandated for any access, unless
federally listed endangered species are at risk. Two access roads
or ways are allowed for any project with over ten residential units,
and under all circumstances where the Planning Board or other
agency shall require or request such double access for the public
safety, well being, or welfare. This section acknowledges that
upland access may result in a net loss of wetlands, especially in
areas where the amount of isolated upland is small. In these cases,
wetland replication is not required if an area of more than 20%
of the isolated upland is to be destroyed in replacing wetlands.
Wetland replication is not required for utility lines, nor for state
highway projects.

221
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238
239
240
241 Removal of accumulated organic sediments in existing ponds

is allowed providing there is an adequate erosion and sediment
control program. Maintenance of ponds including weed
harvesting, and use of short lived chemical pesticides or herbicides
approved by the federal Environmental Protection Agency, are
procedures exempt from this section.

242
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Any cranberry bog expansion shall be approved with
reasonable conditions as long as there is a net increase in wetland
area, as long as flood control is enhanced, and as long as wetland
wildlife habitat is increased. The creation of salt ponds in coastal
wetlands is allowed providing that the bottom of the proposed
pond will be sand or gravel, and providing that there is a cut

channel to a nearby major salt water body. A created salt pond
may not be so large that it creates erosion problems which will
affect the structural stability of surrounding marshes. Any project
that can be projected, by use of modern environmental data,
models or evaluation techniques, to improve a majority of wetland
values that apply to a given wetland type, must be approved with
reasonable conditions, even when there is a net loss of wetlands.
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providing that flooding and wetland wildlife habitat values are
two of the improvements. Replacement of wetlands is not restricted
to exact replication, but rather replacement is encouraged when
an earlier wetland succession stage is offered as a replacement.
The creation ofponds is always allowed in vegetated wetlands and
ponds may be used to replace or replicate other wetland types.

260
261
262
263
264
265

Any project that is projected to reduce the amount of tannic
acid released from a wetland shall be deemed to be an
improvement to the prevention of pollution value under this
section. Increased flood detention is always allowed in wetlands.

266
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270 The conservation commission, selectmen or mayor receiving

notice under this section shall hold a public hearing on the
proposed activity within twenty-one days of the receipt of said
notice. Notice of the time and place of said hearing shall be given
by the hearing authority at the expense of the applicant, not less
than five days prior to such hearing, by publication in a newspaper
of general circulation in the city or town where the activity is
proposed and by mailing a notice to the applicant and to the board
of health and the planning board of said city or town. The
conservation commission and its agents, offices and employees
and the commissioner of natural resources and his agents and
employees, may enter upon privately owned land for the purpose
of performing their duties under this section. The conservation
commission, selectmen or mayor may accept written answers to
unanswered questions, or to satisfy requests for more information,
or minor plan changes, for a period of ten days, or longer if
mutually agreed, after the closing of the hearing.
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If after said hearing the conservation commission, selectmen or
mayor, as the case may be, determine that the area on which the
proposed work is to be done is significant to public or private
water supply, to ground water supply, to flood control, to storm
damage prevention, to prevention of pollution, to land containing
shellfish, to fisheries, or to wetland wildlife habitat; such
conservation commission, board of selectmen or mayor shall by
written order within twenty-one days of such hearing impose such
conditions as will contribute to the protection and enhancement
of the interests described herein, and all work shall be done in
accordance therewith. If the conservation commission, selectmen
or mayor, as the case may be, make a determination that the
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proposed activity does not require the imposition of such
conditions, the applicant shall be notified of such determination
within twenty-one days after said hearing. Such order or
notification shall be signed by the mayor or a majority of the
conservation commission or board of selectmen, as the case may
be, and a copy thereof shall be sent forthwith to the applicant and
to the department.

299
300
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303
304
305

If a conservation commission has failed to hold a hearing within
the twenty-one day period as required, or if a commission, after
holding and closing such hearing, has failed within twenty-one
days therefrom to issue an order of conditions, then if the total
time lapsed for these two procedures exceeds 42 days, then the
project is approved with a standard department order of
conditions. The exceptions to this automatic approval involve
extremely disruptive situations such as fire, flood, hurricane,
blizzard, earthquake or epidemic.

306
307
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If a commission, upon a written request by any person to
determine whether this section is applicable to any work fails
within twenty-one days to make said determination, or where an
order does issue from said commission, the applicant, any person
aggrieved by said commission’s order or failure to act, or any
owner abutting the land upon which the proposed work is to be
done, or any ten residents of the city or town in which such land
is located, may, by certified mail and within ten days from said
commission’s order or failure to act, request the department to
determine whether the area on which the proposed work is to be
done is significant to public or private water supply, to the ground
water supply, to flood control, to storm damage prevention, to
prevention of pollution, to land containing shellfish, to fisheries,
or wetland wildlife habitat. The commissioner of environmental
quality engineering also may request such a determination within
said ten days. The party making any such request shall at the same
time send a copy thereof by certified mail to the conservation
commission, board of selectmen or mayor which conducted the
hearing hereunder. If such party is other than the applicant, a copy
of such request shall also be sent at the same time by certified
mail to theapplicant. Upon receipt of such request the department
shall make the determination requested and shall by written order
issue within seventy days of receipt of such request, signed by the
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338 commissioner, impose such conditions as will contribute to the
protection or enhancement of the interests described herein;
provided, however, that said department shall notify the applicant
within thirty days of the receipt of such request if his application
or request is not in proper form or is lacking information or
documentation necessary to make the determination. Such order
shall supersede the prior order of the conservation commission,
board of selectmen or mayor, and all work shall be done in
accordance therewith, but in no event shall any work commence
until ten days have elapsed following the issuance of said order.
At any time prior to a final order of determination by the
department, any party requesting a determination may in writing
withdraw the request, and such withdrawal shall be effective upon
receipt by the department. Notwithstanding the withdrawal, the
commissioner may continue the determination if he notifies all
parties within ten days of receipt of the withdrawal. A copy of
such order shall be sent to the applicant, to the conservation
commission, board of selectmen or mayor which conducted the
hearing hereunder.
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If there is a legal challenge to a decision by the department or
under a local town wetland bylaw, the appellant has the option
of taking this matter before the land court, rather than through
the district or superior court system.

357
358
359
360

No work proposed in any notice of intention shall be
undertaken until the final order, determination or notification
with respect to such work has been recorded in the registry of
deeds for the district in which the land is located.

361
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Any site where work is being done which is subject to this
section shall display a sign of not less than two square feet or more
than three square feet bearing the words “Massachusetts Depart-
ment of Environmental Quality Engineering File Number . .

365
366
367
368

and the sign shall display the file number assigned to the project.369
If the department of environmental quality engineering finds

that any proposed work would violate the provisions of
chapter ninety-one, it shall proceed immediately to enforce the
provisions of said chapter.

370
371
372
373

The provisions of this section shall not apply to any mosquito
control work done under the provisions of clause (36) of
section five of chapter forty, of chapter two hundred and fifty-
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two or ofany special act; to maintenance of drainage and flooding
systems of cranberry bogs, to the breaching of beaver dams or
the removal of beavers to other sites within Massachusetts when
such dams result in flooding of agricultural or other upland land
uses, to work performed for normal maintenance or improvement
of lands in agricultural use; such improvements include
construction and maintenance of drainage ditches where the
topographic or groundwater alteration is two feet and a half or
less in elevation; the normal regrading of land that results from
plowing, and the plowing of small fingers of wetland that intrude
into uplands used for agricultural fields; or to any project
authorized by special act prior to January first, nineteen hundred
and seventy-three.

377
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381
382
383
384
385
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The notice of intent required in the first paragraph of this
section shall not apply to emergency projects necessary for the
protection of the health or safety of the commonwealth which are
to be performed or which are ordered to be performed by an
agency of the commonwealth or a political subdivision thereof.
An emergency project shall mean any project certified to be an
emergency by the conservation commission of the city or town
in which the project would be undertaken, or if none, by the mayor
of said city or the selectmen of said town. If the conservation
commission, mayor or selectmen, as the case may be, fail to act
favorably within twenty-four hours of receipt of a request for
certification of an emergency project, said project may so be
certified by the commissioner. In no case shall any removal, filling,
dredging, or alteration authorized by such certification extend
beyond the time necessary to abate the emergency.
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Any person who purchases, inherits or otherwise acquires real
estate upon which work has been done in violation of the
provisions of this section or in violation of any order issued under
this section shall forthwith comply with any such order or restore
such real estate to its condition prior to any such violation;
provided, however, that no action, civil or criminal, shall be
brought against such person unless such action is commenced
within three years following the recording of the deed or the date
of the death by which such real estate was acquired by such person.
Any court having equity jurisdiction may restrain a violation of
this section and enter such orders as it deems necessary to remedy
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416 such violation, upon the petition of the attorney general, the
417 commissioner, a city or town, an owner or occupant of property
418 which may be affected by said removal, filling, dredging or
419 altering, or ten residents of the commonwealth under the
420 provisions of section ten Aof chapter two hundred and fourteen.
421 Rules and regulations shall be promulgated by the commis-
-422 sioner to effectuate the purposes of this section. However, failure
423 by the commissioner to promulgate rules and regulations shall not
424 act to suspend or invalidate the effect of this section.
425 Whoever violates any provision of this section shall be punished
426 by a fine of not more than one thousand dollars or by
427 imprisonment for not more than six months or both. Each day
428 or portion thereof of continuing violation shall constitute a
429 separate offense. This section may be enforced by natural
430 resources officers, deputy natural resources officers, and any
431 officer having police powers.
432 Any city or town which creates or has created a bylaw that
433 affects or regulates work in or near wetlands, said local bylaw must
434 have its definitions and goals compatible with this section within
435 two years of the signing or adoption of this law, and such local
436 bylaw may not exclude the enhancement and management goals
437 of this section.
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