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SENATE No. 1551
By Mr. Olver, a petition (accompanied by bill, Senate, No. 1551)

of John W. Olver, Charles F. Flaherty, John E. McDonough, Richard
A. Kraus, Robert A. Havern 111, Byron Rushing and Patricia G. Fiero
for legislation relative to the taxation of banks and bank like entities.
Taxation.

In the Year One Thousand Nine Hundred and Eighty-Nine

An Act relative to the taxation of banks and bank like entities.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 62C of the General Laws is hereby
2 amended by striking out the second paragraph of Section 12(a)
3 and inserting in place thereof the following;
4 Any banking corporation that is exercising its corporate
5 franchise or transacting business in the commonwealth, and
6 (a) any banking corporation or bank holding company that owns
7 orcontrols, directly or indirectly, fifty percent or more of its voting
8 stock, and (b) any banking corporation or bank holding company
9 in which it owns or controls, directly or indirectly, fifty percent

10 or more of its voting stock, shall make a return on a combined
11 basis if any two or more of such corporations are engaged in a
12 unitary business. The corporations described in subparagraphs (a)
13 and (b), above, include corporations that are not exercising their
14 corporate franchise or transacting business in the commonwealth
15 in a corporation or organized capacity.
16 In deciding whether a corporation is part of a unitary business,
17 the department of revenue shall consider whether the activities in
18 which the corporation engages are related to the activities of the
19 other corporations in the group, or whether the corporation is
20 engaged in the same or related lines of business as the other
21 corporations in the group. It shall be presumed that a group of
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22 corporations meeting the stock ownership requirements of sub-
-23 paragraphs (a) and (b) of this section is engaged in a unitary
24 business. The burden of establishing that a corporation in such
25 group is not part of a unitary business shall be upon the person
26 so asserting, whether such person be the department of revenue
27 or any member of such group.
28 For purposes of determining the net income of a unitary
29 business and the factors to be used in the apportionment of net
30 income, there shall be included only the income and apportion-
-31 ment factors of corporations or other entities created or organized
32 in the United States or under the laws of the United States or of
33 any state, the District of Columbia, the commonwealth of Puerto
34 Rico, any possession of the United States, or any political
35 subdivision of any of the foregoing and of any FSC as defined
36 in section nine hundred twenty-two of the Internal Revenue Code
37 of nineteen hundred and eighty-six that are determined to be part
38 of the unitary business pursuant to this subdivision, notwithstand-
-39 ing that other corporations or other entities organized in foreign
40 countries might be included in the unitary business.
41 Each corporation or other entity that is part of a unitary
42 business shall file such combined reports as the department of
43 revenue determines, according to regulation promulgated by the
44 department.

1 SECTION 2. Chapter 63 of the General Laws is hereby
2 amended by striking out section 1, as most recently amended by
3 Chapter 877 of the Acts of 1973, and inserting in place thereof
4 the following section:
5 Section 1. When used in this section, and in sections two
6 through seven, inclusive, the following terms shall have the
7 following meanings:
8 (1) “Banking Corporation” includes:
9 (a) Any bank, banking association, trust company or federal

10 or state savings and loan association, including all banks for
11 cooperatives organized under the United States Farm Credit Act
12 of nineteen hundred and thirty-three transacting business within
13 the commonwealth, whether of issue or not, existing by authority
14 of the United States, or of any state, or of a foreign country, or
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15 of any law of the commonwealth not contained in chapter one
16 hundred and sixty-nine or chapter one hundred and seventy-one,
17 and any corporation authorized by section one of chapter one
18 hundred and seventy-two A to do the business of a banking
19 corporation.
20 (b) An institution, the deposits or accounts of which are
21 insured under the Federal Deposit Insurance Act or by the Federal
22 Savings and Loan Insurance Corporation, any institution which
23 is a member of a Federal Flome Loan Bank, any other bank or
24 thrift institution incorporated or organized under the laws of any
25 state or any foreign country which is engaged in the business of
26 receiving deposits, any corporation organized under the provision
27 of twelve U.S.C. section six hundred eleven to six hundred thirty-
-28 one (Edge Act Corporations), any agency of a foreign depository
29 as defined in twelve U.S.C. section three thousand one hundred
30 one.
31 (c) Any other corporation organized under the laws of the
32 United States or organized under the laws of this state or any other
33 state or country which is carrying on the business of a banking
34 corporation.
35 (d) A holding company registered under chapter one
36 hundred sixty-seven A or registered under the Federal Bank
37 Holding Company Act of nineteen hundred and fifty-six, as
38 amended, or registered as a savings and loan holding company
39 under the Federal National Housing Act, as amended.
40 (e) Nothing herein shall be interpreted to include a corpor-
-41 ation taxed pursuant to section thirty-eight Bof this chapter under
42 this definition of a banking corporation.
43 (2) “Business of a banking corporation” includes
44 (a) The business that a regulated banking corporation may
45 be authorized to do under state or federal law or the business that
46 its subsidiary is authorized to do by the proper regulatory
47 authorities.
48 (b) The business that any corporation organized under the
49 authority of the United States or organized under the laws of this
50 state or any other state or country does or has authority to do
51 that is substantially similar to the business that a banking
52 corporation may be created to do.
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53 (c) The business that any corporation organized under the
54 authority of the United States or organized under the laws of this
55 state or any other state or country does or has authority to do
56 if such corporation derives more than fifty percent of its gross
57 income from lending activities (including discounting obligations)
58 in substantial competition with the businesses described in (a) and
59 (b) above. For purposes of this subsection, the computation of
60 the gross income of a corporation shall not include income from
61 nonrecurring, extraordinary items.
62 (3) “Domestic Banking Corporation”, any state bank which is
63 chartered by the commonwealth or any national bank which has
64 its principal place of business in this state and any other banking
65 corporation that is incorporated in the commonwealth.
66 (4) “Net Income” includes:
67 (a) For purposes of subsection (1) of section two of this
68 chapter means the gross income from all sources, without
69 exclusion, for the taxable year, less the deductions, but not credits,
70 allowable under the provisions of the Federal Internal Revenue
71 Code, as amended and in effect for the taxable year. However,
72 the following provisions do not apply:
73 (1) paragraph two of subsection (a) of section one hundred
74 and seventy-one;

75 (2) section two hundred sixty-five;
76 (3) section two hundred and ninety-one;
77 and provided further that deductions with respect to the following
78 items shall not be allowed;
79 (1) dividends received, except dividends received from
80 subsidiary corporation of such subsidiary corporations are (a) fif-
-81 teen percent or more owned, and (b) subject to a net income tax
82 in this state;
83 (2) losses sustained in other taxable years; and
84 (3) taxes on or measured by income, franchise taxes
85 measured by net income, franchise taxes for the privilege of doing
86 business and capital stock taxes imposed by any state of the United
87 States, the District of Columbia, the commonwealth of Puerto
88 Rico, any territory or possession of the United States or any
89 foreign country, or a political subdivision of any of the foregoing.
90 (b) For purposes of subsection (2) of section two of this
91 chapter means the gross income as defined under the provisions
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of the Federal Internal Revenue Code, as amended and in effect
for the taxable year, plus the interest from bonds, notes and
evidences of indebtedness of any state, including this common-
wealth less the deductions, but not the credits, allowable under
the provisions of the Federal Internal Revenue Code, as amended
and in effect for the taxable year. However, the following
provisions do not apply;

92
93
94
95
96
97
98

(1) paragraph two of subsection (a) of section one hundred
and seventy-one;

99
100

(2) section two hundred sixty-five;
(3) section two hundred and ninety-one;

101
102

and provided further that deductions with respect to the following
items shall not be allowed;

103
104
105 (I) dividends received, except dividends received from

subsidiary corporation of such subsidiary corporations are (a) fif-
teen percent or more owned, and (b) subject to a net income tax
in this state;

106
107
108

(2) losses sustained in other taxable years; and109
(3) taxes on or measured by income, franchise taxes

measured by net income, franchise taxes for the privilege of doing
business and capital stock taxes imposed by any state of the United
States, the District of Columbia, the commonwealth of Puerto
Rico, any territory or possession of the United States or any
foreign country, or a political subdivision of any of the foregoing.

110
11l
112
113
114
115

SECTION 3. Chapter 63 of the General Laws is hereby further
amended by striking out section 2, as most recently amended by
section 43 of Chapter 684 of the Acts of 1975, and inserting in
place thereof the following section:

9

3
4

Section 2. (1) Every domestic banking corporation shall pay,
on account of each taxable year, a tax measured by its taxable
net income, as defined in paragraph (a) of subsection (4) of
section one of this chapter, at the rate of ten and one-half percent.

5

6
7

8
9 (2) Every banking corporation that is not subject to the tax in

subsection (1) of this section shall pay, on account of each taxable
year, a tax measured by its taxable net income, as defined in
paragraph (b) of subsection (4) of section one of this chapter, at
the rate of ten and one-half percent.

10
II
12
13
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1 SECTION 4. Chapter 63 of the General Laws is hereby further
2 amended by a adding after said section 2 the following
3 sections:
4 Section 2A. (1) For the purpose of ascertaining the income tax
5 due under the provisions of this chapter from banking
6 corporations taxed under subsection (1) of section two of this
7 chapter whose gross income is derived from sources both within
8 and without the commonwealth, there shall be allowed a credit
9 against the amount of tax due, by the banking corporation or by

10 the unitary group of which it is a member, on account of income
11 derived from without the commonwealth, in the amount of
12 income tax or other comparable tax actually paid by such
13 domestic banking corporations to any state or territory on
14 account of business transacted without the commonwealth.
15 (2) In case the amount of tax actually paid by a domestic
16 banking corporation to another state or territory is in excess of
17 the amount that would be due on the same income computed on
18 the income tax rate in the commonwealth, then only such amount
19 as would be due in this state on such taxable income shall be

20 allowed as a credit.
21 (3) If the amount of tax actually paid by a banking corporation
22 taxed under subsection (1) of section two of this chapter on
23 account of business transacted is less than the amount of tax that
24 would be due as computed on Massachusetts income tax rates,
25 then the income tax levied herein shall be computed on the entire
26 taxable income from sources both within and without
27 Massachusetts as defined in subsection (1) of section two of this
28 chapter, and the tax shall be paid less a credit in the amount of
29 the tax actually paid on income derived from without
30 Massachusetts.
31 (4) Before a banking corporation may claim the credit allowed
32 under this section, it shall file with its tax return a certificate
33 showing the amount of gross and net income derived from sources
34 without this state together with the amount of tax paid on such
35 income. A banking corporation that seeks a credit under this
36 section for a tax, other than a net income tax, paid on account
37 of business conducted without Massachusetts shall submit its
38 request for a credit to the department of revenue which shall
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39 determine, in accordance with regulations passed by the
40 department, whether the tax paid is creditable and, if so, the
41 amount of the credit.
42 Section 28. (1) Any banking corporation which is taxable
43 under subsection (2) of section two of this chapter and is taxable
44 both within and without the commonwealth shall apportion its
45 net income as provided in this section. For purposes of
46 apportionment of income under this section, a taxpayer is taxable
47 in another state if in such state such taxpayer conducts business
48 and is subject to a net income tax, a franchise tax for the privilege
49 of doing business, or a corporate stock tax, or if such state has
50 jurisdiction to subject such taxpayer to such a tax, regardless of
51 whether such state does, in fact impose such a tax. The net income,
52 as defined in paragraph (b) of subsection (4) of section one of this
53 chapter, of the banking corporation shall be apportioned by
54 means of a single-factor apportionment formula, consisting of a
55 receipts factor. The numerator of the receipts factor is the receipts
56 of the banking corporation within this state during the tax period
57 and the denominator of which is the total receipts of such
58 corporation from all states in which it is taxable during such tax
59 period.
60 (2) “Receipts” includes the gross income as defined under the
61 provisions of the Federal Internal Revenue Code, as amended and
62 in effect for the taxable year, plus the interest from bonds, notes
63 and evidences of indebtedness ofany state including this common-
-64 wealth, less the deductions, but not the credits, allowable under
65 the provisions of the Federal Internal Revenue Code, as amended
66 and in effect for the taxable year, including net taxable gain on
67 the disposition of assets, derived from the following activities and
68 assigned to the following locations;
69 (a) Receipts from the lease or rental of real or tangible
70 personal property (including both finance leases and true leases)
71 shall be attributed to this state if the property is located in this
72 state. Tangible and real property that is characteristically moving
73 property, such as motor vehicles, rolling stock, aircraft, vessels,
74 mobile equipment and the like, is considered to be located in this
75 state if (i) the operation of the property is entirely within the state;
76 or (ii) the operation of the property is in two or more states, but



[JanuarySENATE - No. 15518

77 the principal base of operations from which the property is sent
78 out is in this state. It shall be presumed, subject to rebuttal, that
79 the location of operations of the property and the principal base
80 of operations from which the property is sent out shall be that
81 duly certified in writing by the lessee.
82 (b) Interest income and other receipts from assets in the
83 nature of loans which are secured primarily by real estate or
84 tangible personal property shall be attributed to this state if such
85 security property is located in this state.
86 (c) Interest income and other receipts from consumer loans
87 not secured by real or tangible personal property that are made
88 to residents of this state (whether at a place of business, by
89 travelling loan officer, by mail, by telephone or electronic means)
90 shall be attributed to this state.
91 (d) Interest income and other receipts from commercial
92 loans and installment obligations not secured by real or tangible
93 personal property shall be attributed to this state if the proceeds
94 of the loan are to be applied in this state. If it cannot be determined
95 where the funds are to be applied, such income and receipts shall
96 be attributed to the office of the taxpayer in the state in which
97 the business applied for the loan. The phrase “applied for” means
98 initial inquiry (including customer assistance in preparing the loan
99 application) or submission of a completed loan application which-
100 ever occurs first in time.
101 (e) Interest income and other receipts from a participating
102 financial institution’s portion of participation loans shall be
103 attributed through the rules set forth in (a) through (d), above.
104 (f) Interest income and other receipts including service
105 charges from financial institution credit card and travel and
106 entertainment credit card receivables and credit card holders’ fees
107 shall be attributed to the state to which such card charges and
108 fees are regularly billed.
109 (g) Merchant discount income derived from financial
110 institution credit card holder transactions with a merchant shall
111 be attributed to the state in which the merchant is located. In the
112 case of merchants located within and without the state, only
113 receipts from merchant discounts attributable to sales made from
114 locations within the state shall be attributed to this state. It shall
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be presumed, subject to rebuttal, that the location of a merchant
is the address shown on the invoice submitted by the merchant
to the taxpayer.

115
116
117

(h) Receipts from the performance of fiduciary and other
services are attributed to this state if the services are performed
in this state. Services are performed in this state if the benefits
of the services are consumed in this state. If the benefits of the
services are consumed in more than one state, the receipts from
those benefits shall be apportioned to this state pro rata according
to the portion of the benefits consumed in this state.

118
119
120
121
122
123
124

(i) Receipts from the issuance of travelers checks and money
orders shall be attributed to the state in which such checks and
money orders are purchased.

125
126
127

(j) Receipts from investments of a financial institution in
securities of this state, its political subdivision, agencies and
instrumentalities shall be attributed to this state.

128
129
130

(k) Receipts from investments of a financial institution in
other securities and from money market instruments shall be
apportioned to this state based upon the ratio that total deposits
from this state, its residents, its political subdivisions, agencies and
instrumentalities bear to the total deposits from all states their
residents, their political subdivisions, agencies and instrumental-
ities. In the case of an unregulated financial institution subject to
this regulation, such receipts shall be apportioned to this state
based upon the ration that its gross business income earned from
sources within this state bears to gross business income earned
from sources within all states. For purposes of this subsection,
deposits made by this state, its residents, its political subdivisions,
agencies and instrumentalities shall be attributed to this state,
whether or not such deposits are accepted or maintained by the
taxpayer at locations within this state.

131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146 (3) If a banking corporation files a combined return pursuant

to subsection (a) of section twelve of chapter sixty-two C, the net
income of all banks that have a separate tax nexus in the
commonwealth and that participate in such consolidation shall
be first determined and, thereafter, apportioned pursuant to this
section; except that the receipts of a banking corporation that
determines its net income pursuant to subsection (1) of section two

147
148
149
150
151
152
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153 of this chapter shall be deemed to be entirely within this state.
154 A corporation, which does not have a separate tax nexus in the
155 commonwealth and which is permitted or required to file a
156 combined report, shall apportion its income first according to the
157 formula set forth in section two B of this chapter and thencombine
158 the income so apportioned with the other members of the group.
159 (4) “Taxable Net Income”: For banking corporations taxed
160 pursuant to subsection (1) of section two of this chapter, the net
161 income determined pursuant to the provisions of that subsection.
162 For banking corporations taxed pursuant to subsection (2) of
163 section two of this chapter, the part of net income of a banking
164 corporation derived from business carried on within the
165 commonwealth as determined pursuant to the provisions of
166 section two B.
167 (5) “Taxable Year”: Any fiscal or calendar year or period for
168 which the banking corporation is required to make a return to
169 the federal government; or the period for which a return is made,
170 if a return is made (a) for a period of less than twelve months,
171 or (b) for a period for which no return to the federal government
172 is required.
173 Section 2C. (1) A banking corporation that conducts a trade
174 or business that has a place of business in this state, regularly has
175 employees or independent contractors conducting business
176 activities on its behalf in this state, or owns or leases real property
177 located in this state or tangible personal property located in this
178 state is subject to the tax imposed by this chapter.
179 (2) A banking corporation that conducts a trade or business
180 not described above is subject to the taxes imposed by this
181 chapter if it regularly solicits business from within this state,
182 without regard to a physical presence in this state.
183 (3) For purposes of subsection (2) in this section, business from
184 within this state includes, but is not limited to:
185 (a) Sales of products or services of any kind or nature to
186 customers in this state who receive the product or service in this
187 state;

188 (b) Sales of service which are performed from outside this
189 state but the benefits of which are consumed in this state;
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190 (c) Transactions with customers in this state that involve
191 intangible property and result in income flowing to the person
192 from within this state;
193 (d) Leases of tangible personal property that is located in this
194 state;
195 (e) Sales and leases of real property located in this state;
196 (f) Deposits received from customers in this state.
197 (4) For purposes of subsection (2) in this section, solicitation
198 includes, but is not limited to:
199 (a) The distribution, by mail or otherwise, without regard to
200 the state from which such distribution originated or in which the
201 materials were prepared, of catalogs, periodicals, advertising
202 flyers, or other written solicitations of business to customers in
203 this state;

204 (b) Display of advertisements on billboards or other outdoor
205 advertising in this state;
206 (c) Advertisements in newspapers published in this state;
207 (d) Advertisements in trade journals or other periodicals, the
208 circulation of which is primarily within this state;
209 (e) Advertisements in a Massachusetts edition of a national
210 or regional publication or a limited regional edition, of which this
211 state is included, of a broader regional or national publication
212 which are not placed in other geographically defined editions of
213 the same issue of the same publication;
214 (f) Advertisements in regional or national publications in an
215 edition which is not by its contents geographically targeted to
216 residents of Massachusetts but which is sold over the counter in
217 Massachusetts or by subscription to Massachusetts residents;
218 (g) Advertisements broadcast on a radio or television station
219 located in Massachusetts;
220 (h) Any other solicitation by telegraph, telephone, computer
221 data base, cable, optic, microwave, or other communication
222 system.

223 (5) A banking corporation shall be presumed to be regularly
224 engaged in activities within this state if it conducts any of the
225 activities described in subsections (3) and (4) of this section with
226 twenty or more residents of this state during any tax period.
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(6) A banking corporation is not subject to tax under sections
one through seven, inclusive, of this chapter if its only contact
with this state results from ownership of the following types of
property unless the interest in the property is acquired from
another member of a unitary group with which the banking
corporation is associated;

227
228
229
230
231
11l

i

(a) An interest in a real estate mortgage investment conduit,
a real estate investment trust, or a regulated investment company,
as those terms are defined in the Internal Revenue Code of
nineteen hundred and eighty-six, as amended through December
thirty-first, nineteen hundred and eighty-six;

irj•n

234
235
236
237
238 (b) An interest in a loan-backed, mortgage-backed, or

receivable-backed security.239
240 Section 2D. (1) Every foreign corporation or nonresident

individual or unincorporated business entity which has carried on,
during any calendar year or fiscal accounting year ending after
the date this section becomes effective, any activity or owned or
maintained any property in this state, unless specifically exempted
under subsection (4) of this section, shall be required to file a
notice of business activities report, as provided in this section.

241
242
243
244
245
246
247 (2) For purposes of this section, a foreign corporation shall

mean any corporation, including a bank or banking corporation
as defined in section one of this chapter, which is incorporated
under the laws of another state, the United States and its
possessions, or a foreign country. A nonresident entity shall mean
any individual or unincorporated business entity that is not a
resident of this state.

248
249
250
251
252

253

254 (3) Activities or property maintenance in this state which
require corporations or individuals or unincorporated business
entities to file this report are;

255
256
257 (a) The maintenance in this state of an office or other place

of business;258
259 (b) The maintenance of personnel in this state, including the

presence of employees, agents, representatives or independent
contractors in connection with the corporation’s business, even
though not regularly stationed in this state;

260
261
262

(c) The ownership or maintenance of real and/or tangible
personal property and/or intangible property used by the
corporation in this state;

263
264
265
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(d) Receiving payments from persons residing in this state,
or businesses located in this state, aggregating in excess of twenty-
five thousand dollars regardless of any connections with this state;

266
267
268

(e) The derivation of income from any source or sources
within this state; or

269
270

(0 Any other activity or property in, or interrelationships
with, this state, as designated by the commissioner of the
department of revenue.

271
272
273

(4) A foreign corporation shall not be required to file a notice
of business activities report if; '

274
275

(a) By the end of an accounting period for which it was
otherwise required to file a notice of business activities report
under this section, it had received a certificate of authority to do
business in this state; or

276
277
278
279

(b) The interests in property which it owns, consists solely
of property exempted under subsection (6) of section two C of
this chapter.

280
281
282
283 (5) Every foreign corporation shall file, annually, a notice of

business activities report with respect to all or any part of each
of its calendar or fiscal accounting years on or before the fifteenth
day of the fourth month after the close of such calendar or fiscal
accounting year.

284
285
286
287
288 (6) The commissioner of the department of revenue shall design

a form of report and forms for such additional statements or
schedules as he may require to be filed therewith. Such form shall
contain a provision in which the foreign corporation may disclaim
liability for the corporation excise tax, the corporation income
tax and the banking corporation tax and shall provide for the
setting forth of additional facts as the commissioner may deem
necessary for the proper enforcement of this section. The
commissioner shall cause a supply thereof to be printed and shall
furnish appropriate blank forms to each corporation upon
application. Failure to receive a form shall not relieve any
corporation from the obligation to file a report under the
provisions of this section. Each such report shall have annexed
thereto a certification by any officer of the corporation duly
authorized to state on behalf of the corporation that the
representations contained in the report are true. The fact that an

289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
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individual’s name is signed on a certification of the report shall
be prima facie evidence that such individual is authorized to sign
and certify the report on behalf of the corporation.

304
305
306
307 (7) (a) No foreign corporation carrying on any activity or

owning or maintaining any property in this state which has not
obtained a certificate of authority to do business in this state and
disclaims liability for the corporation excise tax, the corporation
income tax, or the banking corporation tax shall maintain any
action or proceeding in any state or federal court in Massachusetts
until such corporation shall have filed a notice of business
activities report.

308
309
310
311
312
313
314
315 (b) The failure of a foreign corporation to file a timely report

shall prevent the use of the courts in this state for all contracts
executed and all causes of action that arose at any time prior to
the end of the last accounting period for which the corporation
failed to file a required report.

316
317
318
319

(c) The court in which the issues arise shall be granted the
power to excuse the corporation for its failure to file a report when
due, and restore the right of access to the courts in this state. Such
failure to file a report shall be excusable if the court finds that
the corporation has sustained the burden of establishing that: (i)
the failure to file a timely report was done in ignorance of the
requirement to file and such ignorance was reasonable; and (ii)
all taxes, interest and civil penalties due the state for all periods
have been paid, or provided for by adequate security or bond
approved by the commissioner, before the suit may proceed.

320
321
322
323
324
325
326
327
328
329

SECTION 5. The department of revenue shall promulgate
rules and regulations pertaining to the implementation of this act.2

SECTION 6. This act shall take effect immediately upon
passage. Sections one through six shall apply to taxable years
beginning on or after January first, nineteen hundred and eighty-
nine and shall not apply to tax years commencing on or after
January first, nineteen hundred and ninety-four.

I
2
3
4
5

Unless other action is taken by the General Court, on January
first, nineteen hundred and ninety-four, section twelve (a) of
chapter sixty-two C and sections one and two of chapter sixty-
three, as in effect prior to this act, shall be in effect.

6
7
8
9
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On or before December first, nineteen hundred and ninety-one,
a temporary state commission shall be created to determine
whether the provisions of this act shall be continued for taxable
years beginning on or after January first, nineteen hundred and
ninety-four or, whether said provisions should be changed in some
manner, or whether said provisions should be eliminated. On or
before December first, nineteen hundred and ninety-three, the
commission shall report its findings to the governor and the
legislature with recommendations of changes necessary, and if
elimination is recommended, it shall recommend whatalternatives
should be considered. The department of revenue and all other
state agencies shall cooperate with and assist the commission in
the fulfillment of its responsibilities pursuant to this section and
may render such services to the commission within their respective
functions as may be requested by the commission. The department
of revenue shall supply the commission any information as may
be needed to fulfill its responsibilities pursuant to this section.

10
II
12
13
14
15
16
17
18
19
20
21

23

24
25
26

SECTION 7. Section 238 of the General Laws, as appearing
in the 1986 Official Edition, is hereby amended by adding after
section 27 the following sections:

2

3

Section 28. As used in sections twenty-nine to thirty-one,
inclusive, the following words and phrases shall have the following
meanings, unless a different meaning clearly is indicated from the
context:

4
5
6
7

(a) “Affordable housing” shall mean housing whose combined
rental and utility costs are no greater than twenty-five percent of
the net income of persons of low or moderate income, as the case
may be.

8
9

10
II
12 (b) “Eligible applicants” shall mean private non-profit

organizations proposing to make available affordable housing to
low and/or moderate income persons.

13
14
15 (c) “Fund” shall mean the low and moderate income housing

fund created bv subsection (a) of section thirty.16
17 (d) “Market-rate interest” shall mean the rates of interest

yielded by various types of accounts and securities as determined
from time to time by the department.

18
19
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20 (e) “Permanent housing” shall mean housing which is
21 reasonably likely to remain affordable housing for at least forty
22 years, from the date of initial occupancy.
23 (f) “Person of low income” shall mean any single individual or
24 any family whose net income is less than fifty percent of the
25 median income of, respectively, all single persons or all families,
26 residing in the applicable geographical area of the commonwealth
27 as determined by the department.
28 (g) “Person of moderate income” shall mean any single
29 individual or any family whose net income is less than eighty
30 percent of the median income of, respectively, all single persons
31 or all families, residing in the applicable geographical area of the
32 commonwealth as determined by the department.
33 Section 29. Whereas, there now exists in many cities and
34 towns in the commonwealth an acute shortage of decent, safe and
35 sanitary housing available at rentals or costs which low income
36 persons can afford, and
37 Whereas, such shortage results from both public and private
38 actions, such as the taking of property for public facilities, the
39 conversion to condominiums or other higher cost shelter of
40 housing previously affordable to low or moderate income persons
41 and the abandonment of low income housing programs, and
42 Whereas, federal financing for the creating and satisfactory
43 operation of such housing has in recent years been severely
44 curtailed, and
45 Whereas, the commonwealth has been unable, through its
46 own programs, to keep pace with the growing need for such
47 housing, and
48 Whereas, all of these developments have led to an increase
49 in the number of low or moderate income persons who are
50 homeless or denied access to housing which is decent, safe and
51 sanitary;

52 Now Wherefore, the general court hereby finds and declares
53 as follows:
54 1. The existing shortage in the commonwealth of decent and
55 affordable housing for low income persons is inimical to the
56 safety, health and welfare of all of the residents of the
57 commonwealth and stultifies sound growth of the communities
58 therein.
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2. In view of the necessarily high costs in this commonwealth
of constructing and maintaining decent housing, even of the most
modest design and appointments, this housing emergency cannot
be met by the private sector nor by municipal or regional housing
agencies operating public, subsidized and rental assistance
housing programs.

59
60
61
62
63
64

3. It is therefore imperative that the commonwealth assume
responsibility for finding appropriate sources of funds and
appropriate programs for such housing for such persons.

65
66
67

Section 30. (a) There is hereby established, and set up on the
books of the commonwealth, a fund called the low and moderate
income housing fund. All revenues collected from the sources
described in section thirty-one shall be credited in trust to the fund
at such times and in accordance with such terms as the department
shall from time to time establish, but such revenues shall not be
deemed to be money received on account of the commonwealth,
and nothing in sections twenty-eight through thirty-one of this
chapter shall be understood as pledging the faith and credit of
the commonwealth. At such times as the department shall direct,
the state treasurer shall distribute to the department all revenues
received by the fund, as well as all interest thereon. Such funds
shall be used by the department to facilitate the creation and
retention of permanent, affordable housing for low and moderate
income persons and families, as provided in subsection (b), hereof.
No such funds shall be used for any other purpose.

68
69
70
71
72
73
74
75
76
77

78
79
80
81
82
83
84 (b) The department shall establish a non-profit housing

development program, and shall enter into contracts with eligible
applicants for grants and loans, including grants and loans for
predevelopment, land acquisition, capital, development and other
costs and operating subsidies, for permanent, affordable rental
and home ownership housing for persons of low and moderate
income according to standards and regulations that the
department shall make and publish, provided, that in entering into
contracts pursuant to this section, the department shall give
priority to the following permanent, affordable housing projects:

85
86
87
88
89
90
91
92
93
94 (1) projects to be created in geographical areas with the

greatest need for affordable housing;95
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(2) projects containing the highest number of affordable
housing units for low income people;

96
97

(3) projects containing the highest number of affordable
housing units; and

98
99

(4) projects containing the maximum number of units of the
size and characteristics for which the need among persons of low
and moderate income is greatest relative to the available supply
as the department shall, from time to time, determine; provided,
however, that at least fifty percent of such funds, net of expenses,
shall be used for persons of low income. No application from an
eligible applicant shall be rejected solely or primarily because a
greater level of subsidy will be required to make the proposal
feasible due to lower obtainable rental levels prevailing in the
geographical area of the proposed project as opposed to other
areas of the commonwealth. The department may contract with
other public or quasi-public agencies to administer all or part of
the program established by this section.

100
101
102
103
104
105
106
107
108
109
110
11l
112

(c) The non-profit housing development program of the
department shall be guided in its operations by a Housing fund
advisory board of seven members, appointed by the governor, one
of whom shall be the secretary of communities and development
or his/her designee, one of whom shall be the secretary of
administration and finance or his/her designee, ex officiis\ one
of whom shall be experienced generally in rental housing matters;
one of whom shall be experienced in the provision of low-
moderate income rental housing and who shall be appointed by
the governor from among a list of at least three persons submitted
severally by the Massachusetts association of community
development corporations and the Massachusetts non-profit
housing association; and three of whom shall be low income
persons or their representatives, appointed by the governor from
lists of at least five persons for each vacancy submitted severally
by the Massachusetts coalition for the homeless, the Massachu-
setts tenants organization and the Massachusetts union of public
housing tenants. Of said appointees at least two shall reside
outside the greater Boston regional planning area. Except for the
two ex officio members, each member shall be appointed for a
term of five years; provided, that in making the initial
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123
124
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131
132
133
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appointments the governor shall appoint three members to serve
for five years, two members to serve for four years and two
members to serve for three years. Any person appointed to fill
a vacancy shall serve only for the unexpired term. Any member
shall be eligible for reappointment. The advisory board shall
designate one of its member to serve as chair and one of its
members to serve as vice-chair. Five members of the board shall
constitute a quorum and the affirmative votes of a majority of
the members present, or four votes, whichever is greater, shall be
necessary for any action by the board, except that the number
required for a quorum and the number of such affirmative votes
shall be reduced by the number of such affirmative votes shall be
reduced by the number of vacancies existing from time to time
in the membership of the board. The members of the board shall
serve without compensation, but each member shall be
reimbursed for his/her necessary expenses incurred in the
discharge of official duties. The advisory board shall review the
standards, rules, regulations, policies and operations adopted and
followed by the department for the operation of the non-profit
housing development program, and as it sees fit, shall review
applications received by the department and contracts entered
into pursuant to this section. The advisory board shall make
suggestions and recommendations to the department to assist it
in achieving the purposes of this section as efficiently and fairly
as possible with due regard for the legitimate needs and concerns
of eligible applicants and those in need of affordable housing in
the commonwealth.

134
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139
140
141
142
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144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161 Section 31. No later than July first, nineteen hundred and

eighty-nine, the secretary shall call upon all banks to make initial
capital contributions to the trust on such terms and conditions
as shall be approved by the secretary. In the aggregate, said initial
capital contributions shall equal a total of twenty-five million
dollars and shall be prorated among the banks in the same
proportion that the amount of excise which would have been paid
by each bank under the provisions of section two of chapter sixty-
three of the General Laws, as if such provisions had been in effect
for the taxable years ending during the twelve-month period
ending June thirtieth, nineteen hundred and eighty-eight, bears

162
163
164
165
166

|167
168
169
170
171



[JanuarySENATE - No. 155120

»

�

to the total amount of such excise that would have been paid by
all banks for taxable years ending during such twelve-month
period, had such provisions been in effect. For the purpose of
calculating the amount of excise which would have been paid, the
commissioner of revenue shall make available, within thirty days
of the date of passage of this act, a form for such purpose. It shall
be incumbent upon each bank to secure, complete, and return such
form to the commissioner of revenue, with a copy to the Secretary
within sixty days of the date of the passage of this act. Such form
shall be completed and filed with the commissioner and the]
secretary under penalties of perjury and shall be subject to the
provisions of law applicable to the collection and enforcement of
the excise then in effect, including interest, penalties, and fines.
Any amount assessed to a bank as interest, penalty or fine shall
be added to and become a part of the amount which would have
been paid had said section two, as inserted by this act, been in
effect. The commissioner of revenue shall certify the amount of
excise which to the best of his knowledge would have been paid
by each bank during such twelve-month period to the Secretary
on or before April fifteen, nineteen hundred and eighty-nine. The
secretary shall make provision in rules and regulations for the
correction of the proration of the first call for capital
contributions.
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175
176
177
178
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193
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No later than January one, nineteen hundred and ninety, the
secretary shall call upon banks to make second capital
contributions to the trust on such terms and conditions as shall
be approved by the secretary. In the aggregate, said second capital
contributions shall equal a total of $25,000,000 and shall be
prorated among the banks in the same proportion that the excise
paid by each bank under the provisions of section two of
chapter sixty-three of the General Laws, for taxable years ending
during such twelve-month period. The commissioner of revenue
shall certify such amounts to the secretary on or before December
fifteenth, nineteen hundred and eighty-nine.
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No later than January first, nineteen hundred and ninety-one,
the secretary shall call upon banks to make third capital
contributions to the trust on such terms and conditions as shall
be approved by the secretary. In the aggregate, said third capital
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contributions shall equal a total of $25,000,000 and shall be
prorated among the banks in the same proportion that the excise
paid by each bank under the provisions of section two
chapter sixty-three of the General Laws, for taxable years ending
during the twelve-month period ending June thirtieth, nineteen
hundred and ninety, bears to the total excise paid by all member
banks for taxable years ending during such twelve-month period.
The commissioner shall certify such amounts to the secretary on
or before December fifteenth, nineteen hundred and ninety.

210
211
212
213
214
215
216
217
218
*l9 No later than January first, nineteen hundred and ninety-two,

the secretary shall call upon banks to make fourth capital
contributions to the trust on such terms and conditions as shall
be approved by the secretary. In the aggregate, said fourth capital
contributions shall equal a total of $25,000,000 and shall be
prorated among the banks in the same proportion that the excise
paid by each bank under the provisions of section two of
chapter sixty-three of the General Laws, for taxable years ending
during the twelve-month period ending June thirtieth, nineteen
hundred and ninety-one bears to the total excise paid by all banks
for taxable years ending during such twelve-month period. The
commissioner of revenue shall certify such amounts to the
secretary on or before December fifteen, nineteen hundred and
ninety-one.
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224
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227
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233 No event later than January first, nineteen hundred and ninety-

three, the secretary shall call upon member banks to make fifth
capital contributions to the trust on such terms and conditions
as shall be approved by the secretary. In the aggregate, said fifth
capital contribution shall equal a total of $25,000,000 and shall
be prorated among the banks in the same proportion that the
excise paid by each bank under the provisions of section two of
chapter sixty-three of the General Laws, for taxable years ending
during the twelve-month period ending June thirteenth, nineteen
hundred and ninety-two, bears to the total excise paid by all banks
for taxable years ending during such twelve month period. The
commissioner of revenue shall certify such amounts to the
secretary on or before December, fifteenth, nineteen hundred and
ninety-two.
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#43
244
245
246
247 The trust shall maintain a record setting forth the amount of

capital contributions made to the corporation by each bank and248
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of distributions made to each bank by the trust. At the end of
calendar year nineteen hundred and eighty-nine and continuing
through calendar year two thousand and thirteen, after provision
for expenses and necessary reserves, the trust shall retain from
net earnings an amount equal to not less than two percent of the
total of combined capital and net earnings for the purposes of the
trust and shall distribute to the banks an amount which in the
aggregate shall equal not more than five percent of such total of
combined capital and net earnings. The distribution shall be
prorated among the banks in the same proportion that the total
assets, as of the preceding June thirtieth of each bank bears to
the aggregate of the total assets of all banks, as of such preceding
June thirtieth. Any amount of net earnings remaining shall be
retained for the purposes of the trust.

249
250
251
252
253
254
255
256
257
258
259
260
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262
263 At the end of the calendar year, two thousand and nine, the

trust shall begin a five-year process of returning $100,000,000 of
the capital contributions to the banks in five equal installments,
which shall be in addition to the distributions of earnings provided
above. At the end of the first through the fifth such years, an
aggregate of $20,000,000 shall be distributed to the banks in the
same proportion as the capital contributions were made in the first
through the fifth years, respectively, of the existence of the trust
in accordance with the provisions of this section. In the event of
the merger, sale of assets or other consolidation of banks, such
repayments shall be made to the surviving entity.

264
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266
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273

At the end of calendar year two thousand and thirteen, all
remaining funds of the trust coming and deriving from
contribution by the banks shall be used for the purposes of
continuing the programs of the Housing Fund Trust and there
shall be no further distributions of capital or earnings to the banks.

274
275
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Subsequent to and within sixty days of any call for capital
contributions pursuant to this section, the trust shall file with the
commissioner of banks and the commissioner of revenue a report.
Such report shall contain the total amount of the call, the
allocation of the call to each bank and the amount contributed
by each bank to the capital of the corporation. Subsequent to and
within sixty days of any distribution to the member banks the trust
shall file with the commissioner of banks and the commissioner
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287 of revenue a report. The report shall contain the total amount of
288 the distribution, the allocation of the distribution to each bank
289 and amount received by each bank as distributions of earnings.
290 The obligations of banks and the obligations of the trust
291 specified in this section may be enforced by actions in the superior
292 courts of the commonwealth brought by or on behalf of the trust,
293 or by or on behalf of a bank or group of banks.
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