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No. 1586SENATE
By Mr. Barrett, a petition (accompanied by bill, Senate, No. 1586)

of Michael J. Barrett, John W. Olver, Paul J. Eustace, Secretary of
Labor, Richard T. Moore, Carmen D. Buell and Patricia A. Walrath
for legislation to preserve and protect essential freight rail service in
Massachusetts. Transportation.

In the Year One Thousand Nine Hundred and Eighty-Nine

An Act to preserve and protect essential freight rail service in
MASSACHUSETTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. It is hereby declared that the protection,
2 preservation, and maintenance of railroad rights-of-way are
3 public purposes and in the public interest; that essential rail
4 transportation services for the movement of passengers and
5 freight are threatened because of the abandonment of and the
6 conversion to non-rail uses of railroad property; that rail rights-
-7 of-way are a unique and irreplaceable resource; that the
8 Commonwealth has demonstrated its commitment to passenger
9 rail transportation and freight rail services through the

10 assumption of maintenance costs and improvement costs of
11 highway bridges over railroads which would be assumed by private
12 railroad companies without the Commonwealth’s assistance; and
13 that despite the fact that railroad companies have received the
14 benefit of special tax status assigned to railroad properties those
15 rail property resources in the Commonwealth are being
16 abandoned or converted to non-rail uses; and that the protection
17 and preservation of railroad rights-of-way cannot be achieved
18 without action by the Commonwealth in addition to existing
19 statutes designed to preserve and protect railroad rights-of-way;
20 and that it is the intent of the General Court to provide for such
21 action through an act which authorizes the Executive Office of
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22 Transportation and Construction to further protect and preserve
23 railroad rights-of-way through the Commonwealth.

1 SECTION 2. Chapter 10 of the General Laws, as appearing in
2 the 1986 Official Edition, as amended, is hereby amended by
3 inserting after Section 35H, the following new section:
4 Section 351. There is hereby established and set up on the
5 books of the Commonwealth a separate fund to be known as the
6 Railroad Preservation Fund. Said fund shall consist of fees or
7 rents charged by the Executive Office of Transportation and^8 Construction in accordance with the provisions of Sections four
9 and seven of Chapter One hundred and sixty-one C, and amounts

10 assessed in accordance with the provisions of Chapter One
11 hundred and sixty-one Eof the General Laws.
12 All revenues credited to the Fund shall be expended, subject
13 to appropriation, as deemed appropriate by the Secretary of the
14 Executive Office of Transportation and Contruction for the
15 purposes of preserving and protecting rail transportation and
16 operations in the Commonwealth, including but not limited to
17 acquiring railroad rights-of-way and appurtenances thereto,
18 carrying out any purpose as set forth in Chapter One hundred
19 and sixty-one C, and maintaining and repairing of highway
20 bridges over railroad lines.

1 SECTION 3. Section 54A of Chapter 40 of the General Laws,
2 as so appearing, is hereby amended by striking out the first
3 sentence and inserting in place thereof the following sentence: -

4 If (1) a city or town or any other person purchases any lands
5 formerly used as a railroad right-of-way or any property
6 appurtenant thereto formerly used by a railroad company in the
7 Commonwealth or (2) a railroad company owns any lands used
8 as or formerly used as a railroad right-of-way or any property
9 appurtenant thereto and either converts the use of such property

10 from rail purposes to any non-rail use, no permit to build
11 structure of any kind on such land shall be issued by any city or
12 town in the Commonwealth without first obtaining, after public
13 hearing, the consent in writing to the issuance of such a permit
14 from the Secretary of the Executive Office of Transportation and
15 Construction.
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SECTION 4. Chapter 59 of the General Laws as so appearing,
is hereby amended by inserting after Section 24, the following new
section;

2
3

Section 24A. (a) Notwithstanding any general or special law
to the contrary, railroad property converted to non-rail use shall
be:

4
5
6

(1) assessed at full and fair cash valuation as required by Section
Thirty-eight of Chapter Fifty-nine and classified as Class Three
Commercial or Class Four Industrial property; and

7
8
9

(2) made subject to an ad valorem property tax at the rate that
equals the highest rate applicable to commercial and industrial
property in the same assessment jurisdiction.

10
II
12

(b) The assessment value and tax rate assigned to a property
pursuant to paragraph (a) of this section are intended to be the
highest such values and rates permitted by Section 11503 of Title
49, United States Code or its successor statutes.

13
14
15
16

The commissioner of the Revenue shall conduct an annual
review and certification that such assessments were made in
accordance with the provisions of this section.

17
18
19

SECTION 5. Section 2of Chapter 161 C of the General Laws,
as so appearing, is hereby amended, by inserting after Line 5, the
following definition:

2
3
4 “Non-Rail Use”, the use of land, or interests therein which were

devoted to rail purposes in accordance with the federal Interstate
Commerce Act, Chapter One Hundred and Sixty-one C, or any
other state or federal statutes regulating the railroad or railway
industry which are no longer used for such purposes.

5
6
7
8

1 SECTION 6. Chapter 161 C of the General Laws, as so
2 appearing, is hereby amended by striking out Section 7 and
3 inserting in place thereof the following:
4 Section 7. (a) To the extent not inconsistent with federal law,
5 no railroad company which conducts or has conducted operations
6 within the Commonwealth shall sell, transfer, lease in excess of
7 fourteen years or otherwise dispose of railroad rights-of-way or
8 related facilities in the Commonwealth without first offering such
9 rights-of-way or related facilities in the Commonwealth for sale,

10 transfer, lease in excess of fourteen years or disposition to either
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11 (1) the Executive Office, acting on behalf of the Commonwealth,
12 or (2) such other department, authority, agency, or political sub-
-13 division of the Commonwealth as may be designated by the
14 Executive Office for the purpose of any such sale, transfer, lease
15 in excess of fourteen years or disposition and then only if (i) the
16 Executive Office or its designee has notified the railroad company
17 in writing of its rejection of such an offer; or (ii) ninety calendar
18 days have elapsed from the date on which said offer, or a copy
19 of said offer, as provided in the second paragraph, is made to the
20 Executive Office. Any such offer for the sale or disposition to the
21 Executive Office shall be at a price consistent with the use of such
22 land in continuing rail use.
23 (b) Said railroad company shall make such an offer in writing
24 and shall send such offer by certified mail to the Executive Office
25 or its designee. In the event such offer is made to a designee of
26 the Executive Office, a notarized copy of such offer shall be sent
27 by certified mail to the Executive Office. Any such offer shall
28 include the price at which said company proposes to offer rights-
-29 of-way or facilities to the Commonwealth in accordance with
30 paragraph (a), provided, however, said company shall negotiate
31 a reasonable closing date for any such sale, transfer, lease in excess
32 of fourteen years or disposition withany designee of the Executive
33 Office. The Executive Office or its designee shall notify in writing
34 and by certified mail said railroad company of its acceptance or
35 rejection of such an offer within ninety calendar days of such offer,
36 and in the event that the designee of the Executive Office sends
37 such notice, said designee shall also send a notarized copy of such
38 notice to the Executive Office. The Executive Office is hereby
39 authorized to notify any person that the conditions provided in
40 clause (i) and (ii) of paragraph (a) have been satisfied and that
41 the Commonwealth no longer has the option to acquire the rights-
-42 of-way or facilities as provided in said paragraph. Any such notice
43 shall be binding on the Commonwealth.
44 In no event shall said railroad company offer to sell, transfer,
45 or lease in excess of fourteen years or otherwise dispose of railroad
46 rights-of-way or facilities to any person or entity on terms or
47 conditions more favorable to said person or entity than those
48 offered to the Commonwealth in accordance with paragraph (a).
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49 An offer to the Executive Office as required pursuant to

50 paragraph (a) of this section shall be accompanied by an
51 application fee set annually by the commissioner of administra-
-52 tion under the provisions of section three-B of chapter seven.
53 Each railroad company which owns railroad property in the
54 Commonwealth shall provide quarterly reports listing in detail on
55 a form approved by the Executive Office, any railroad rights-of-
-56 way or facilities it intends to sell, transfer, or lease in excess of
57 fourteen years or otherwise dispose or abandon during the
58 following quarter. For purposes of this chapter, no such company
59 shall sell, transfer, or lease any railroad property which does not
60 appear on said quarterly reports.

1 SECTION 7. The General Laws are hereby amended by
2 inserting after Chapter 161 D the following Chapter: -

3

4 Section 1. There shall be levied, collected and paid upon the
5 sale or disposition of a rail right-of-way, as defined in chapter
6 161 C, Section 2, for non-rail use, or the transfer of such a right-
-7 of-way into a use, or the transfer of such a right-of-way into a
8 use inconsistent with rail operations, an excise tax calculated as
9 50% of the, fair market value of the right-of-way.

10 For purposes of this chapter only, “fair market value” is defined
11 as the purchase price for the right-of-way as set forth in a signed
12 and notarized purchase and sale agreement or the fairmarket
13 value determined by the commissioner of revenue, whichever is
14 larger. In the case of a transfer into a use inconsistent with rail
15 operations, the fair market value shall be determined by the
16 commissioner of revenue.
17 Section 2. At least ten days prior to the sale, disposition or
18 transfer of any portion of a rail right-of-way, the secretary of the
19 executive office of transportation and construction shall receive
20 written notice from the owner of said right-of-way (1) the
21 proposed sale, disposition or transfer; (2) the price, terms and
22 conditions thereof; and (3) the size and location of the right-of-
-23 way proposed for sale, disposition or transfer. The owner shall
24 further cause to be paid to the Commonwealth’s Railroad

CHAPTER 161E.
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25 Preservation Fund, as established by section 35H of chapter ten,
26 the excise tax established by section one of this chapter.
27 At the time of such sale, disposition or transfer, the excise tax
28 shall be due and payable. In the event of a failure to notify the
29 secretary in the manner required by this chapter, or of failure to
30 pay such excise tax at or before the time of such sale, disposi-
-31 tion or transfer, the Commonwealth shall have for its exclusive
32 benefit a lien upon the property to be sold, disposed of or trans-
-33 ferred effective immediately prior to such sale, disposition or
34 transfer to the extent necessary to satisfy said excise tax. Said lien
35 shall terminate not later than six years after the date of said sale,
36 disposition or transfer and, until such termination, may be
37 enforced under and in accordance with the provisions of chap-
-38 ter two hundred and fifty-four.
39 Section 3. The commissioner of revenue shall administer and
40 enforce the taxes imposed by this chapter. In the administration
41 of this chapter, the terms of chapter 62C shall apply except where
42 inconsistent. At any time after the sale, disposition or transfer
43 subject to the excise imposed by this chapter, he may investigate
44 and ascertain whether said excise, in proper amount, was paid.
45 For this purpose, the commissioner may examine any books,
46 papers, records, memoranda or other documents bearing upon the
47 amount of excise payable, and may enforce by mandamus his right
48 to such examination. Whoever refuses to permit the commis-
-49 sioner, or any of the commissioner’s agents or representatives, to
50 inspect such books, papers, records, memoranda or other docu-
-51 ments or fails to preserve the same for six years after said sale,
52 disposition or transfer, or alters, cancels or obliterates any part
53 thereof or makes any false entry therein, shall be punished by a
54 fine of not less than five thousand nor more than twenty thousand
55 dollars.
56 Section 4. Every person who fails to pay to the commissioner
57 any sums required by this chapter shall be personally and
58 individually liable therefor to the commonwealth. The term
59 “person”, as used in this section, includes an officer or employee
60 of a corporation, or a member or employee of a partnership, who
6) as such officer, employee or member is under a duty to pay over
62 the taxes imposed by this chapter. The individual or individuals
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63 who hold the positions of president and treasurer of a corporation
64 shall, for purposes of this section, be considered to have a duty
65 to pay over the excise taxes imposed by this chapter.
66 Section 5. If any amount of the excise due under this chapter
67 is not paid to the commissioner on or before the date prescribed
68 for payment of such excise tax, there shall be added to the amount
69 due and payable a penalty of one per cent of the amount of such
70 tax, or remaining tax due, for each month or fraction thereof dur-
-71 ing which such failure continues, not exceeding, in the aggregate,
72 twenty-five per cent of said amount.

73 Section 6. Sales to the United States, the commonwealth or
74 any designee of the commonwealth shall be exempt from the
75 excise tax imposed by this chapter.
76 Section 7. Notwithstanding any general or special law to the
77 contrary, the excise established by this chapter shall not be taken
78 as a deduction on a return filed under chapter 62 or chapter 63
79 of the General Laws.
80 Section 8. The provisions of this act are hereby declared to be
811 severable and if any such provisions or the application of such
82 provisions to any person or circumstances shall be held to be
83 invalid or unconstitutional, such invalidity or unconstitutionality
84 shall not be construed to affect the validity or constitutionality
85 of any of the remaining provisions of this act or the application
86: of such provisions or circumstances other than those as to which
87 1 it is held invalid.
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