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TO: Edward B. O’Neill
Clerk, Senate
Robert E. MacQueen
Clerk, House of Representatives

FROM: The Special Commission for the purpose of making an
investigation and study relative to investigating alternative
methods of financing infrastructure construction and
repair.

The members of Special Commission for the purpose of making
an investigation and study relative to investigating alternative
methods of financing infrastructure construction and repair,
established by Section 64 of Chapter 206 of the Acts of 1986
(continued by Chapter 1 of the Resolves of 1987), submit the following
preliminary report.

Respectfully

William Q. MacLean, Jr.,
Senate Chairman

Richard T. Moore,
House Chairman

Walter A. DeFilippi
John H. Flood

John P. Burke
Edward P. Kirby
George J. Bourque Robert Q. Crane
Daniel J. Ranieri Joseph Barresi
Sherman W. Saltmarsh, Jr.
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In the Year One Thousand Nine Hundred and Eighty-Six

Section 64. There is hereby established a special commission
to consist of three members of the senate, one of whom shall be
appointed as co-chairman of the commission, seven members of
the house of representatives, one of whom shall be appointed as
co-chairman of the commission, the secretary of administration
and finance or his designee, the secretary of transportation or his
designee, the secretary of environmental affairs or his designee,
the secretary of communities and development or his designee,
the treasurer and receiver-general of the commonwealth or his
designee, the inspector general or his designee, and five persons
to be appointed by the governor, one of whom shall be a repre-
sentative of the building and construction trades of organized
labor, one of whom shall be skilled in construction management
of major public works projects, one of whom shall be skilled in
financing public works projects, one of whom shall be a repre-
sentative of an engineering school within the commonwealth, and
one of whom shall be employed as a public works manager of
a city or town within the commonwealth, for the purpose of mak-
ing an investigation and study relative to investigating alternative
methods of financing infrastructure construction and repair
including, but not limited to, revenue bonds, bond banks,
privatization, sale-lease back, user fees, increased utilization of the
tax on motor fuels, and tax-increment financing.
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In the Year One Thousand Nine Hundred and Eighty-Seven

RESOLVE REVIVING, CONTINUING AND INCREASING THE MEMBERSHIP OF
CERTAIN SPECIAL COMMISSIONS.

€

1 Resolved, That the special commissions, established by chapter
2 thirteen of the resolves of nineteen hundred and seventy-seven,
3 section four of chapter seven hundred and four of the acts of
4 nineteen hundred and seventy-nine, chapter twenty-five of the
5 resolves of nineteen hundred and seventy-nine, section seventy-
-6 four of chapter three hundred and twenty-nine of the acts of
7 nineteen hundred and eighty, chapter eleven of the resolves of
8 nineteen hundred and eighty-two, section twenty-two of chapter
9 two hundred and forty-one of the acts of nineteen hundred and

10 eighty-two, chapters five and six of the resolves of nineteen
11 hundred and eighty-three, section thirteen of chapter seven,
12 section twenty-three of chapter two hundred and four, sections
13 twenty and twenty-one of chapter two hundred and ninety-seven
14 and section thirty-nine of chapter six hundred and thirty-seven
15 of the acts of nineteen hundred and eighty-three, chapters three,
16 six, twelve and fourteen of the resolves of nineteen hundred and
17 eighty-four, item 0185-7803 of section two of chapter two hundred
18 and thirty-four, section two of chapter one hundred and ninety-
-19 two and section thirteen of chapter three hundred and forty-eight
20 of the acts of nineteen hundred and eighty-four, chapters two, five,
21 six, nine and ten of the resolves of nineteen hundred and eighty-
-22 five, item 0185-7834 of section two of chapter one hundred and
23 forty, section fifty-eight of said chapter one hundred and forty,
24 and section twenty-seven and section twenty-seven A of chapter
25 one hundred and eighty-eight of the acts of nineteen hundred ano^
26 eighty-five, as amended by section three of chapter four hundred
27 and fourteen of the acts of nineteen hundred and eighty-six, and
28 section twenty-nine of chapter eight hundred and eleven of the
29 acts of nineteen hundred and eighty-five, item 0185-7822 of section

CHAPTER 1.
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30 two, section sixty-three, section sixty-four and section sixty-five
31 of chapter two hundred and six of the acts of nineteen hundred
32 and eighty-six, are hereby revived and continued until the last
33 Wednesday of December, nineteen hundred and eighty-eight.
34 Resolved, That the membership of the special commission,
35 established by item 0185-7834 of section two of chapter one
36 hundred and forty of the acts of nineteen hundred and eighty-five,
37 is hereby increased by one member of the house of representa-
-38 lives and one member appointed by the governor who shall be

%J39 a representative of the executive office of human services.
40 Resolved, That the membership of the special commission,
41 established by section sixty-three of chapter two hundred and six
42 of the acts of nineteen hundred and eighty-six, is hereby increased
43 by one member of the house of representatives.
44 Resolved, That the membership of the special commission,
45 established by section seventy-one of chapter two hundred and
46 six of the acts of nineteen hundred and eighty-six, is hereby
47 increased by adding the commissioner of the department of mental
48 retardation.

House of Representatives, May 7, 1987,
Passed, George Keverian, Speaker,

Passed, William M. Bulger, President

May 22, 1987.
Approved, Michael S. Dukakis, Governor

*

In Senate, May 11, 1987,
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This document is divided into six sections entitled as follows

11. COMMISSION RESEARCH
HI. CONSULTING SERVICES
IV. COMMISSION SURVEY
V. INTERIM REPORT

VI. APPENDIX (A and B)

£

PRELIMINARY REPORT

of the

SPECIAL COMMISSION

INFRASTRUCTURE FINANCE

Commission Established finder
Section 64 of Chapter 206

of the Acts of 1986.

1. BACKGROUND
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A. Authority for and Statutory Mandate of the Special Commis-
sion on Infrastructure Finance. The Special Commission was estab-
lished by Section 64 of Chapter 206 of the Acts of 1986, and con-
tinued by Chapter I of the Resolves of 1987. The Commission is
required under Section 64 to investigate and study alternative methods
of financing infrastructure construction and repair. Said investigation
shall include, but not be limited to, revenue bonds, bond banks,
privatization, sale-lease back, user-fees, increased utilization of the tax
on motor fuels, and tax-increment financing.

B. Purpose of the Report. The report offers an update on the
Commission’s efforts. It outlines past Commission work and sets
tentative guidelines for future Commission endeavors. The report sets
broad parameters for a more comprehensive interim report to be made
ready in late January to mid-February, 1989.

C. Membership on the Commission. Sixteen of the mandated
twenty-one persons were appointed to serve on the Commission. The
membership includes representatives from Executive and Legislative
branches of government. Also included is consultant Joseph A.
Trainor, Managing Partner, Trainor and Company. The five remain-
ing persons to be appointed by the governor include representatives
from the public and private sector. The current membership of the
Commission is listed as follows;

1. Senator WILLIAM Q. MACLEAN, Jr., Co-Chairman
2. Representative RICHARD T. MOORE, Co-Chairman
3. Senator JOHN P. BURKE

4. Senator EDWARD P. KIRBY
5. Representative JOHN H. FLOOD
6. Representative ANGELO MAROTTA

7. Representative GEORGE J. BOURQUE
8. Representative DANIEL J. RANIERI
9. Representative SHERMAN W. SALTMARSH, JR

10. Representative WALTER A. DeFILIPPI
11. FRANK T. KEEFE

Secretary, Executive Office of Administration and Finance

I. BACKGROUND
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of Transportation andSecretary, Executive Office
Construction

13. JOHN P. DEVILLARS
Secretary, Executive Office

14. AMY S. ANTHONY
of Environmental Affairs

of Communities andSecretary, Executive Office
Development

15. Treasurer ROBERT Q. CRANE

16. Inspector General JOSEPH BARRESI

A. Commission Meetings. The Commission held its initial
meeting on March 22, 1988, and has met as a full body twice since
then. The Commission’s consultant, Joseph A. Trainor, of Trainor
and Company, and its staff have met an average of twice per week
over the course of the past four months (September-December, 1988).

B. Literature Review. The Commission’s initial efforts centered
around gathering the large amounts of information available on alter-
native methods of infrastructure financing. Numerous case studies,
public and private sector reports, and various commissions’ findings
provide an invaluable resource pool. The document represents a wide
range of perspectives and is updated and supplemented on a regular
basis. The “Review of Literature” has been made available to all
members of the General Court.

C. Conferences. Commission members and staff attended three
conferences involving infrastructure and infrastructure financing
issues. The Institute for International Research’s “Infrastructure
Financing,” held on April 19-20, 1988, was attended by House
Chairman Moore, Representative Bourque, and Commission staff.

rtJhe two-day conference focused extensively on topics such as
privatization, sale-lease back, user fees, impact fees, and state and
federal trends. An eleven page summary was also made available to
members of the General Court (see Appendix A). The second con-
ference attended was the Institute of Transportation Engineers’
“Strategies to Alleviate Traffic Congestion,” held on October 31-

12. FREDERICK P. SALVUCCI

11. COMMISSION RESEARCH
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November 1, 1988. Commission staff attended the two-day confer-
ence in Boston. A wide range of transportation issues were discussed,
including the impact of traffic congestion on the financing of roads
and highways. The “National Conference of State Legislatures” was
the third conference. It was attended by House Chairman Moore and
summarized by a twelve page document which was distributed to all
Commission members (see Appendix B). Key issues discussed were
impact fees, special assessment districts, certificates of participation,
fees, and super-fee districts.

Trainor and Company. Joseph A. Trainor, Managing Partner, sub-
mitted a draft work agenda to the Commission at its initial meeting
on March 22, 1988. The draft work agenda, among other things,
outlines a working definition of infrastructure for the Common-
wealth. The definition includes four subdivisions: transportation
infrastructure, environmental infrastructure, buildings and miscellan-
eous infrastructure, and maintenance and renewal. Consequently,
Commission members were instructed to comment. The work agenda
was finalized and accepted on August 18, 1988. The work agenda is
divided into four tasks. In brief, the first is to review the Commis-
sion’s enabling legislation and to discuss goals and objectives with the
Commission Chairmen. The second task is to identify the main issues
of concern to the Commission. The third task is to implement the
Commission’s work. Finally, the work agenda calls for an interim
report to be made ready in late January-mid February, 1989.

The Commission is surveying all agencies, authorities, and commis-
sions within the Commonwealth which have infrastructure respon-
sibilities. In order to effectively execute the Commission’s legislative
charge to investigate alternative methods of financing the Com-
mission has deemed it necessary to obtain a clear focus on need. This
need has been defined not only in terms of dollars, but also in terms
of planning and management. This effort has been primarily the
responsibility of the Commission’s consultant and staff and has been
undertaken through interviews and meetings.

111. CONSULTING SERVICES

IV. COMMISSION SURVEY
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The agencies, authorities, and commissions being surveyed are as
follows:

I. Department of Public Works
2. Division of Capital Planning and Operations
3. Massachusetts Water Resource Authority
4. Metropolitan District Commission
5. Massachusetts Municipal Association
6. Department of Environmental Management
7. Regional Planning Agencies
8. Massachusetts Bay Transportation Authority
9. Massport Authority

10. School Building Assistance Fund
11. Regional Transit Authorities
12. Department of Environmental Quality Engineering
13. County Commissioners
14. State Correction Facilities

The Commission is concerned with identifying the procedures for
maintenance and capital outlay planning in each specific category.
Most importantly, the Commission has concentrated its efforts on
determining the financial obligation to infrastructure construction
and maintenance for each agency, authority, and commission over
the course of the next five to ten years. Through direct correspond-
ence, the majority of agencies, authorities, and commissions have
provided the Commission with copies of their respective budgets and
reports concerning projected capital needs. In each instance, the Com-
mission’s consultant and staff have communicated with one or more
representatives of each agency, commission, and authority to gain a
greater understanding of the materials gathered. Ultimately, the dili-
gent study of the need of each agency, authority, and commission will
afford the Commission the opportunity to compile an approximate
sum total, in dollar amounts, of the Commonwealth’s short-term
infrastructure obligations. The Commission remains committed in its
efforts to organize all pertinent data into a clear and useful infor-
mation pool.

A. Purpose of the Report. The Commission’s initial efforts to
compile a literature review only served to strengthen the need for an

V. INTERIM REPORT
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interim report. The great number of differing perspectives reflect the
fact that the problems of infrastructure financing have not yet been
clearly defined. It remains the Commission’s fundamental task to offer
a clear definition of infrastructure within the Commonwealth and to
set working parameters in direct accordance with this definition. In
addition, the Commission is dedicated in its effort to present accur-
ately the financial burden facing the Commonwealth over the next
five to ten years. Ultimately, this effort will provide the groundwork
for future work on innovative infrastructure financing solutions.

B. Report at a Glance. The interim report shall consist of three
sections. The first section will be an introduction which will offer a
comprehensive analysis of federal, state, and local perspectives sur-
rounding infrastructure. Included in the introduction will be a firm
definition of infrastructure which will serve as a point of reference
for future Commission work. The second section will present the
Commonwealth’s overall infrastructure obligation in terms of dollars
over the short-term (5-10 years). The results of surveying all signifi-
cant agencies, authorities, and commissions involved with infrastruc-
ture planning within the Commonwealth will be included in this
section. The Commission is committed to presenting the Common-
wealth’s “real” infrastructure needs as opposed to the “wish-lists” of
various agencies, commissions, and authorities. The Commission
recognizes real need as 1). work already in a study or design stage,
2). work which is court mandated, and 3). work which generally, by
any good management position, must be done. The third section of
the interim report will be an analysis of what the Commonwealth’s
infrastructure obligations, in terms of dollars, will mean to its debt
service line item.
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Topic: Infrastructure Financing Opportunities in the 1990s
Three approaches; Categorization, Tapping Capital Markets, and

Privatization
1. Categorization

a. environmental: Hazardous Waste
Solid Waste
Waste Water

all three share certain characteristics; I. common solutions
2. willingness to pay

user fees
3. expanding focus

(from local to
regional, etc.).

a SECTORIAL focus
b. mass transit: In capital terms, the highest area is highways

and bridges. Private boundaries are not well
defined. There is inadequate tapping of funds

a LOCATION/SPECIFIC focus
Where does money come from?

Traditional methods (user fees, etc.) can be applied
However, there are shortcomings:

$ - works better in a new growth area rather than in a stagnant
area.

- works only when system is in place
- need up-front source of funds to front project

SECURITIZATION use of leverage revolving funds,
proposed large funds.

VI. APPENDIX A

THE INSTITUTE FOR INTERNATIONAL RESEARCH'S
“INFRASTRUCTURE FINANCING”

(APRIL 19-20, 1988)

ROGER D. FELDMAN, P.C., PARTNER
HARGRAVE, DEVANS & DOYLE
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critical model of future is CLEAN WATER LEVERAGE
REVOLVING FUND (THE MOYNIHAN BILL) the bill
proposes two funds and a private/capital market test,
creation of a new class of securities; loans made out of
revolving funds.

1986 Tax Reform Act caused privatization to lose its imme-
diate attraction.
however, a continuing opening up of new areas of private
interest (Ex.: toll roads).
second generation privatization expansion;

2. service contracts.
3. more systematic introduction.

Topic; State, County, Local and Special District Needs in Next
Five Years

Condition, Privatization, Current Status Opportunities
I. Condition

a 3 trillion dollar deficit with infrastructure,
not likely to see any real federal help.

- from 1968-1982, Government has invested less in infrastruc-
ture; this reduced investment has created an increased dollar
need.

- 50% of bridges/tunnels are poor to fair.
- 32% of hazardous waste facilities pose a health risk.
- general public survey indicates most people would prefer to

expand rather than repair.
11. Privatization

in last ten years there has been significant growth in public;
private projects (use of private enterprise to further efforts of
public construction and/or operation).

11. The Capital Markets

111. Privatization

1. linking private sector involvement with public revolving
funds.

TOUCHE ROSS & CO.

JOSEPH J. LARKIN, PARTNER
GOVERNMENT SERVICES
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- Three forms:
1. Contracting Services.
2. Facility Acquisition

- construct and operate under contract for government
3. Sale of Capital Assets

- sell out industry to private sector.
- on average, privatization saves a government 20%-40%;

smaller governments get increased savings compared to larger
governments.

- tax constraints on Privatization by IRS;
- prohibition on tax-exempt bonds
- bonds retroactively taxable.

finance options; user fees, infrastructure bonds, short-term
borrowing, etc.
Congress and IRS need to facilitate privatization

- mandate evaluation of whether project should be appro-
priated publicly or privately.

- benefits of private appropriation;
1. labor costs savings.
2. lack of bureaucracy.
3. economies of scale.
4. technical/planning expertise.

- need to work with AFSCME.

Topic: Washington’s Perspective on Meeting the Infrastructure Gap
I. Zero-Sum Gain

funds available for infrastructure needs are limited.
- all levels of government are competing for funds which are

simply not available.
- limited help foreseeable in next decade.
- if states gain federal revenues from one area to finance infra-

structure, then they eventually lose federal funding in another
area.

RALPH L. STANLEY, SENIOR VICE PRESIDENT
MUNICIPAL DEVELOPMENT CORPORATION
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II Perspectives of Presidential Candidates
- current administration

no taxes
- selective budget freeze
- interest in privatization.

Bush is functionally silent on issues pertaining to infra-
tructure.
Dukakis has no position, stresses more efficient tax collection.
Gore merely acknowledges infrastructure crisis.
Jackson is the only candidate with an actual position on the
infrastructure crisis, he favors an Infrastructure Bank financed
by public pension funds.

11l Consistent Trends
will have Federal Deficit through next presidential term and
balance of century.
deficit at $l4O billion and will increase
not likely to use Social Security.
era of public financing is over

- any new revenue will go towards the deficit not towards
new programs like infrastructure

- there will be new bills and hearings but no real action,
privatization not predicted on tax situation

tax reform act is the culmination of 40 years of
frustration
privatization is not totally crippled since some projects
must be done

- prospects of any major tax legislation are not there
- not likely to be any increase in opportunities in the tax

law for tax exempt financing—no support in D.C.
- “creative financing”

- infrastructure need is enormous and growing; huge gaps
will need to be addressed in the next 12 years

- state and local governments must take the initiative and
not rely on the Federal government.
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Topic: Local Perspective on Infrastructure Financing; Implementing
Hudson County’s Secondary Sewage System

Case Study: Hudson County Waste Treatment
- represents a major cost savings.
- initial plan was to build waste treatment facility to handle

waste.
- hired an engineering firm to update facility plans; dozens of

possibilities began to lead to an overall frustration.
11. Innovative Alternative

A. Passaic Valley Sewage Treatment Center (N.J.)
- converted facility plans to pumping stations
- instead of building new waste treatment facilities to

handle Hudson County waste, they tapped the underused
Passaic Valley Sewage Treatment Center by building
connecting lines to it.

- very little acquisition needed
- cost $42 million compared to original $ 150 million needed

to build a new waste treatment facility.

B. Staten Island Sewage Treatment Center (N.Y.)
- concern over Bayonne, N.J. waste treatment

initially planned a $35 million treatment facility in
Bayonne, N.J., then planned a pipeline to the Staten
Island Sewage Treatment Center at a reduced cost of
$l3 million.

- problem with transporting sewage across state lines; were
unable to build pipeline.

- instead built a pipeline to the Passaic Valley Sewage
Treatment Center cost $2O million representing con-
siderable savings.

Mr. Crimmins stressed the importance of state representatives devel-
oping strong ties with DEP officials.

GEORGE CRIMMINS, JR., EXECUTIVE DIRECTOR
HUDSON COUNTY UTILITIES AUTHORITY
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Topic: Use of Impact fees as a revenue contributing financing
mechanism

definition of impact fee
charges assessed against new development which attempt
to cover the costs of providing capital facilities (infra-
structure) needed to facilitate development.

- projected $l5 billion a year.
- “ultimate form of public/private partnership”.
- impact fees based on policy powers of local government to

regulate land usage.
- FLORIDA GROWTH MANAGEMENT ACT OF 1986

identifies impact fees.
- 154 impact fees by 62 cities in Florida.

only 2 Massachusetts communities use impact fees used for
sewers.

Topic; Privatization of Wastewater in Mount Vernon, Illinois
Development andfinancing options for wastewater plants under the
Tax Reform Act of 1986

- there are 7 different options which range from full public
development/financing to full private development/
financing.

- construction of Wastewater plant in Mount Vernon was
reduced from $9 million to $5 million.

Topic; Case Study .
.

. Privatization of Sewer System in Edgewater,
N.J.

Relevant Legislation
- New Jersey Waste Water Privatization Act
- New Jersey Solid Waste Act.

MYRON A. OLSTEIN, PRINCIPAL
PEAT MARWICK MAIN & CO.

LARRY J. SCULLY, PRESIDENT
SCULLY CAPITAL SERVICES, INC.

LEON J. SOKOL, SENIOR PARTNER
GREENSTONE AND SOKOL
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Topic; Case Study . . . Bridge Privatization: The New Link Between
the Minnesota/North Dakota Border

- a public/private partnership is attractive due to the lack of
capital available for public alternatives as well as the tax
advantages offered.

- a public/ private joint venture assumes a certain degree of risk
allocation:

- private interest invests capital and may have to assume
a certain number of years in debt before profit

- because of direct public use of bridges and roads, as
compared to sewers, etc., public entity may have to help
underwrite insurance.

when balancing risks, the public-use factor favors public
ownership in the public / private association. Carlozzi stresses,
however, that development planning and management
responsibilities should be shared equally.

Topic: Project Finance in Infrastructure Construction: Value added
through Equity Investment

1. Equity
money at risk for rewards associated with beneficial
ownership.

11. Logistics
Risk analysis: municipality must consider all the pros and cons
of a transaction.
Set up format to provide for pass/fail. Work out a system
Residual Control.

- Ground Contract (own the property).
- Renewal Option.

NICHOLAS CARLOZZI, VICE PRESIDENT &

CHIEF FINANCIAL OFFICER
MUNICIPAL DEVELOPMENT CORPORATION

PANEL DISCUSSION
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Topic: Wall Street’s Look at Prospects for Infrastructure Financing
feels that the prospect for Infrastructure Financing are good.
trend is going away from general obligation financing (G.0.)
to user fees.

- more of a trend towards revenues. G.O.s will be used only
when a municipality cannot obtain a good revenue stream
(Ex.; jails, public schools).

- when a G.O. or limited G.O. revenue is used to guarantee a
project where user fees have proven insufficient, the credit
rating of the project is better.

- lease payments: they are a budget item; an appropriation
risk a lease obligation.

- user fees; in regards to jails, suggests that municipalities should
have misdemeanor defendants pay a fee when they go into
court as in a Kentucky county jail.

Topic: Tax-Driven Public Finance: What Direction Is It Taking After
Tax Reform?

- There is a concensus on need, but has not led to legislation.
In fact, the opposite Tax Reform has occurred. Federal
government ran into concern with loopholes and high rates.

- Tax reform foreclosed many options for a period of time.
There was a concern that tax-exempt bonds had been misused
for things such as shopping centers, etc.

- Congress believes that abusers have stopped, but are not ready
to reopen options.

- Restrictions have been placed on:
1. use of bond proceeds how much determines a private

action: Is it more than 10% support by a private entity?.
2. ability of local governments to invest bond proceeds to

increase yield.

3. ways new tax law affects income of potential investors.
4. change of depreciation class may render some deals

infeasible.

AUSTIN V. KOENAN, MANAGING DIRECTOR
SHEARSON LEHMAN BROTHERS, INC.

LETITIA CHAMBERS, PRESIDENT
CHAMBERS ASSOCIATES, INC.
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5. public/private partnerships encourage private invest-
ment in public works, not privatization.

Increasing use of taxable bonds $3.7 billion in 1987, but
still a small proportion the volume caps hurt.
Cannot undo tax reform, but can take consensus and trans-
late it on the Committee on Ways and Means to build momen-
tum for change.

- Senator Durenberger’s bill takes good steps; an infrastructure
bill which increases the volume cap. It does things which
issuers would like to see happen. It does not, however, have
enough support to “correct the mistakes” of tax reform.

- Senator Dominici will file a bill to create a new category of
bond, an “infrastructure bond” (not a private activity). This
new bond is included in the proposed ENVIRONMENTAL
INFRASTRUCTURE ACT OF 1988.

- The bond would be applicable to sewage treatment facilities,
hazardous wastes, etc.

- Bill can help build consensus.
- Takes funds out from volume cap.
- Lobbyists must urge Congress to support bill.

Topic: Managing the State Revolving Loan Fund
- Letter of Credit is, in reality, a cash management device, not

a true guarantee that is “hashable."The Treasury Department
is issuing a letter to clarify the appropriate paragraph.

- NEW FEDERALISM - “the shift and the shaft” a shift
in responsibility and a shaft in funding.

- Nationally, states have been saddled with $7.5 billion in water
treatment commitments.

- STATE REVOLVING LOAN FUND (SRF)
- requires a 20% state match in cash
- no administrative funds for states after federal govern-

ment runs out
- must comply with MEPA, annual audit, etc.

ROGER D. FELDMAN, P.C., PARTNER
NIXON, HARGRAVE, DEVANS & DOYLE
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twenty-three laws to comply with, such as minority laws,
etc.

- The President’s budget provides for:
- a 30% increase for NSF and space stations
- a 32% decrease for housing and sewers.

- Stresses the importance of PIGs (public interest groups)
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November 21, 1988

Review of the National Conference of State Legislators’
INNOVATIONS IN INFRASTRUCTURE FINANCE

(PANEL DISCUSSION)
and

attended by: House Chairman Moore
July 25-29, 1988

Panel Members; Senator Hugh Parmer (Moderator)
Chairman, Texas Senate Committee on
Intergovernmental Relations
Robert Bradley

Executive Director, Florida Advisory
Commission on Intergovernmental Relations
Dean Mazinski
Consultant, California Senate Office of Research

Senator Parmer began the discussion by listing his credentials. In
addition to serving as Chairman of the Texas Senate Committee on
Intergovernmental Relations, the Senator was a former City Council-
man and Mayor of Fort Worth, TX. Senator Parmer has extensive
experience with infrastructure issues, especially those regarding
impact fees.

Senator Parmer has also experienced the changing nature of Infra-
structure Financing. In the mid-19705, Texas was a prosperous, grow-
ing area which received adequate federal funding for public works
facilities. During this time, a politician had the luxury of choosing
between increased services or tax cuts. Oftentimes, they did both.
These choices, however, have increasingly become obsolete over the

APPENDIX B

SPECIAL COMMISSION ON INFRASTRUCTURE FINANCE

TRANSPORTATION FINANCE IN THE NEXT DECADE
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course of the past 10-15 years. Political leaders must now make
decisions in the face of decreasing federal aid, increasing suburban
populations, and a growing number of new households. Traditional
funding mechanisms for public services such as General Obligation
Bonds (paid through local property tax collections) are meeting strong
public resistance. Existing urban taxpayers are growing more
reluctant to shoulder the responsibility of paying for periphery infra-
structure extensions.

The changing nature of infrastructure financing created difficult
paradoxes. Senator Parmer used Fort Worth, Texas as an example.
In Fort Worth, previous city officials targeted the sales tax as a means
of generating additional revenues to pay for infrastructure. This
concept was strengthened by the fact that the majority of shopping
centers were located within the city. While the premise was sound,
city officials did not count on subsequent developments. Specifically,
suburban areas were growing rapidly and, naturally, the shopping
centers moved to accommodate them. The shopping centers left the
city, taking the sales tax with them. This only increased pressure on
already high urban property taxes.

Increased pressure on property taxes fueled taxpayers’ already
strong resistance to growth. Taxpayers cried “Why should existing
residents shoulder the burden of General Obligation Bonds to finance
periphery extensions which won’t deliver direct services?”. City
officials recognized the taxpayers’ concern but, at the same time,
realized that the city must grow or watch its tax base develop outside
of its incorporated area.

These growing fiscal constraints generated much discussion about
innovative infrastructure financing. Public and private leaders
considered the alternatives: impact fees, development fees, exaction,
special assessment districts, etc. They considered the difficulties in
using these alternatives and also discussed an appropriate state policy
towards them. As Senator Parmer indicated, these developments in
Texas are not uncommon to many state and municipal leaders around
the country.

Senator Parmer turned the discussion over to Robert Bradley.
Similar to the Senator’s presentation, Mr. Bradley used his home state
as a model. While Florida is unique in several ways, it is also very
typical. Therefore, it offers solid benefits in terms of innovative infra-
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structure financing. Florida has been marked with a large level of
growth. Its population has been churning. Approximately 550,000
people move into the state every year while some 250,000 leave every
year. The state’s demographic features have enormous ramifications
on its infrastructure:

most of growth along coasts.
most newcomers fit themselves within existing infrastructure,
however, they are very mobile.
650 independent special districts.
400 cities (approximately 100 with populations greater than
10,000).
high number of rural counties 35.
CDPs “Census Designated Place”; it is an urbanized group-
ing; piece of dense population located in unincorporated area.

In Florida, counties rather than cities have had to serve growth.
As a result, these counties (mostly unincorporated areas) have created
municipal service taxing units. These afford counties the opportunity
to levy additional ad valorem tax in specific areas to serve growth.
There are several constraints, however, working on Florida’s
governments;

1. Millage Caps on ad valorem tax (10 mills for cities, 10 mills for
counties, and 10 mills for schools, all at full value).

2. Restrictions on incorporation. In the past 20 years, only 14 new
cities have been incorporated even though the population has
sharply increased.

3. Strict annexation standards.
4. Since 1980, restriction on creation of special districts.
Generally, Florida has restricted the use of its cities in their tradi-

tional role as devices for funding infrastructure. Cities are still the
dominant provider of many infrastructure related services, but they
face a very restrictive fiscal situation. Every revenue source the state
gives to the city has either been capped or frozen. These restrictions
will only tighten due to Florida’s overall fiscal weakness. Florida is
far below the national average in state expenditures (state revenue as
a percentage of personal income). In simple terms, Florida no longer
has the capacity to finance a majority of its infrastructure with ad
valorem taxes. The last 20 years reflect this fact as Florida has moved
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increasingly into fees. In fact, Florida is much higher than the national
average in fees.

Florida’s turn towards innovative financing techniques gained
momentum from its cities and counties. Both supported a new taxing
authority (local option taxes). Florida legislators gave local govern-
ments a local option sales tax that had to be passed by public
referendum. While small rural counties were able to pass it, urban
counties could not. Another attempt at innovative financing involved
earmarking funds for localities. This too fell short of the need. Florida
attempted to compensate with:

1. Special Assessments: These are minor revenue sources which are
being used more. There is a piece of legislation in Florida which
proposes conforming special assessments to the ad valorem
process.

2. Debts: Another minor revenue source.
3. Certificates of Participation: Used to finance public buildings,

jails, and courthouses. These facilities can be built through a
public/private arrangement where the public sector pledges
general revenues on a yearly basis.

Unfortunately, there is also what Mr. Bradley calls the “vicintinian
solution.”This entails lowering levels of service. Florida was not alone
in its practice of trying to make the problem disappear instead of con-
centrating efforts on eliminating it.

Mr. Bradley acknowledged that Florida officials understood that
in order to properly address their infrastructure needs, they needed
to shift costs from the public sector to the private sector. Mr. Bradley
stated that Florida began this effort with a range of Development
Exactions. This is a process in which developers are required, as a
condition of development approval, to provide money or services.
Development exactions, however, focused only on the land, not
facilities. This led to impact fees.

In the early 19705, municipalities experimented with impact fees.
There was a push by legislators to exact impact fee ordinances. They
were not successful. Cities responded by taking the lead. As is the case
in Florida, cities developed a notion of impact fees which rely on a
“rational nexus test.” Under this test, impact fees must:
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bear a reasonable relationship to benefits received by those
who pay it.
not exceed new developments’ proportional share of the costs
of new facilities, after crediting all other revenue streams.
be earmarked to insure benefits to those who pay.

The “rational nexus test” has persevered through the rigors of the
courts. In Florida, impact fees have been targeted for road needs in
over one-half of the State’s counties, and have been used for water
and sewer projects in 140 cities. Other uses of impact fees in Florida
have included jails, open space, drainage, solid waste, and schools.
The average, new, single-family home in Florida costs approximately
$92,000. In cities, fees are levied at 1% of the cost of a home on the
low side and 2Vj% on the high side. For counties, fees are set at
V/2% on the low side and a high of 6%.

In Hillsborough County, near Tampa, impact fees totalled
$l7 million in 1985. That represented over 50% of capital outlay that
year for roads. Hillsborough County was right in line with the rest
of the state, as impact fees basically financed over one-half of the
state’s capital outlays. Impact fees, however, do not even begin to
cover the total need. While road impact fees over the next 15 years
should approach $l5 billion, cities and counties will still face a
$6.5 billion deficit. Obviously, impact fees are only part of the
solution.

In addition, impact fees present a number of questions which will
have to be resolved if they are to offer increased benefits. Since impact
fees originated out of home rule (localities’ initiative), they present
inconsistencies such as whether they merit state intervention or if there
should be more public disclosure. Officials must determine at what
stage of the process they should levy impact fees. At the state level,
do they get involved with benefit zones?. There is the question of inter-
generational equity; how doo you insure that the initial residents do
not pay the burden of costs while the mobile percentage gets out of
paying?. There is also the question of recoupment and backlog; while
the capacity sits for a period of time before development uses it, what
type of compensation is given?. As Mr. Bradley pointed out, these
are the difficult questions which face public leaders.
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Mr. Bradley then turned the podium over to Mr. Dean Mazinski
of California. In similar fashion to Mr. Bradley, Mr. Marinski used
his home state, California, as a model.

California offers two important features. First of all, the state and
federal government have gotten out of paying big ticket infrastruc-
ture items in California. Five years ago the state built a state-highway
system with state and federal money (no private money). In contrast,
the 1988 5-year transportation plan calls for $7OO million worth of
private projects (mostly interchanges). Secondly, California enacted
Proposition 13. This piece of legislation reduced property taxes from
roughly 3% of market value to 1% of market value. As a direct result
of Proposition 13, a new house over the course of its lifetime con-
tributed $20,000-$30,000 less into the public treasury.

California’s localities reacted to these developments in several ways;
I. Subdivision Exactions (Impact Exactions). These have been a

standard practice since WWII. Developers are required to put
in everything within a subdivision. In a reasonably good
construction year, this translated into roughly $15,000-$25,000
worth of infrastructure built per house by the developer. On a
large scale, it offers California approximately $3 billion of public
capital outlays. Not surprisingly, subdivision exactions are the
single biggest source of public capital in California.

2. Fees. Two changes have occurred with fees. The first is the dollar
amount and the second is the number of communities which are
charging fees. The California Legislature has attempted to
restrict fees but the courts still allow a lot of leeway (it is not
like Florida’s “rational nexus test”)

3. Special Assessments. There has been an increase in their use
after Proposition 13 passed. Last year, special assessments
offered over $ 1 billion in new bonds. They can be used to finance
roads, sewers, and drum drains.

Special Assessments do have limitations. These shortfalls can be effec-
tively measured against the fourth funding option:

4. Mello-Roos Community Facilities Act. This act allows locali-
ties to create districts similar to special assessment districts and
within them levy special taxes. These special taxes can be used
to pay for any type of public facility. This represents an impor-
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tant change over traditional/ special assessments in that the tradi-
tional form can only pay for facilities that specifically benefit
a property. They cannot pay for facilities that provide only
general benefits. In real terms, Mello-Roos can be used for
libraries, schools, police station, and fire stations. Mello-Roos
also allows a schedule of special taxes. This represents the second
change from traditional special assessments since traditional
forms are fixed-lien assessments. In other words, when creating
district assignments to each parcel of property, the parcels pay
on that amount from year one and never changes. This method
no longer works effectively in new development situations. As
previously stated, Mello-Roos allows for a schedule of special
taxes. Now, houses pay a certain amount; apartments pay a
certain amount, etc. In process, the raw land starts out paying
enough to cover the entire debt service. As the development then
occurs, the tax shifts. This creates much more flexibility than
allowed in traditional special assessments packages. As would
be expected, Mello-Roos has become the financing vehicle of
choice for most large development projects in California. Since
its creation, Mello-Roos has accounted for $5OO million in bonds
with over $1 billion currently being created.

5. Super Fee Districts. California, like most states, has tradition-
ally had problems with financing regional-scale infrastructure.
Orange County, California come closest to remedying the
problem with the creation of a Super Fee District. Orange
County is able to levy transportation fees on new development
at the rate of around $2,500 per housing unit.

In summary, Mr. Mazinski stated that the situation in California
use to be that broad scale public works were payed for by broad levels
of government. The federal and state governments have withdrawn,
however, and now everything is being paid by new housing and new
development.

Senator Parmer closed the panel discussion by outlining a piece of
Texas legislation. According to the Senator, this comprehensive piece
deals with the growing tendency of local governments to utilize impact
fees to pay for infrastructure in new areas. The legislation is areaction
to pressure felt from developers, and represents a compromise
between Texas’ cities and the development industry. The statute has
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set up a procedure where public notice and advertisement require-
ments must be met so that the public is aware of the fee structure
being imposed. Cities must also undertake a detailed planning process
to determine future use of the land and to calculate hard-service costs.
Furthermore, the statute discourages anti-growth attitudes.

Speaker#!; David Clauson
Program Director, The American Administration of
State Highway and Transportation Officials
(ASHTO)

Speaker #2: Carlton C. Robinson
Executive Vice-President, Highway Users Federation

Mr. Clauson discussed the increased pressure put upon states to
provide funding for mass transit systems within their respective juris-
dictions. This growing pressure can be attributed to two distinct cir-
cumstances: (1) Cuts in federal funding caused by a looming federal
deficit, and (2) Growing constraints on existing public transit systems.

In reference to the first circumstance, Clauson noted that since 1981,
federal funding for urban mass transit has been cut 30% (not including
inflation). The Urban Mass Transit Association’s budget was reduced
from $4.6 billion in 1981 to $3.2 billion in 1988; a cut of over 50%
(including inflation). Furthermore, ASHTO’s most recent survey
revealed that state contributions to mass transit has exceeded federal
contributions to the same for the first time, and the states’ financial
role is expected to increase.

The second factor growing constraints on existing public transit
systems is the result of a surge upwards in demand. Clauson states
that a number of demographic factors, direct and indirect, have bred
new mass transit needs. Chief among these factors is the growing
urban congestion which stems from growing populations. Another
factor is the expansion of suburban development which has made
intersuburban transit more desirable that intraurban transit. Other
factors include an aging population and air quality concerns.

TRANSPORTATION FINANCE IN THE NEXT DECADE
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Clauson maintained that these demographic trends offer no signs
of relief in the immediate future to existing mass transit systems. In
fact, the bottom line report issued by ASHTO’s “2020 and Futures”
program forecasted a number of discerning scenarios in terms of
projected need and expenditures. On the demand side, ASHTO
believes that mass transit usage must double over the next 30 years
in order to maintain its present 3% level of service relative to auto-
mobile transportation. In terms of funding needs, ASHTO’s projected
current funding levels to the year 2020. The gap between available
funding and expected need was calculated at 57%. The shortfall
following this scenario was even more pronounced in smaller urban
communities. Such comunities maintain a population less than
200,000 and have projected funding levels meeting just 23% of
identified need.

ASHTO’s Committee on Public Transportation, in conjunction
with the Transportation Research Board and a number of state and
local officials, developed a series of recommendations aimed at
alleviating the difficulties inherent in financing mass transit:

I. Federal funding should be allocated in a more predictable and
reliable way. Current funding is unpredictable. Federal appro-
priations for 1988 are not approved until December 1987. This
fosters delays in the implementation of operational and capital
programs.

2. Explore innovatingfunding solutions in light of changing trans-
portation patterns. An example would be helping fund
increased ridership by elderly citizens through various elderly
programs.

3. Provide incentives to public to use public transporta-
tion. Advertising, employer/employee fair share programs, and
other encouragements, should be considered.

4. Federal, State, and Local partnerships should be revital-
ized. The federal government should maintain a substantive
role.

In addition, ASHTO’s “2020 and Futures” program offered several
basic conclusions:

Mass transit systems, large and small, are considerably under
funded.
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The gap between transit needs and available funds will
increase.

Public transportation can play a strong role in solving urban
congestion problems and addressing some relatively new
suburban problems.

Mr. Robinson is concerned with an ordered and rational system
of funding and executing capital improvement projects to maintain
and develop a safe and adequate road system for the nation. He makes
a number of observations about the various changes that have
occurred since 1956, the year the building of the interstate highway
system began, A fundamental change is that the nation’s population
has increased 45% since 1956 and, at the same time, highway usage
has tripled. Furthermore, distribution of the nation’s populace has
radically changed. Twenty-three per cent of the country’s population
lived in rural areas in 1950 as opposed to 44% living in these areas
now.

The increase in population has put a much greater strain upon the
nation’s road systems. This has warranted an increase in its capacity.
The changes in the nation’s living and working patterns have added
to these transportation needs, necessitating investment in new travel
routes, with the intersuburban variety being the most prominent.

Mr. Robinson further notes that since the 1970s both the federal
and state governments have taken a vacation from the maintenance
and development of our road systems. This is supported by the fact
that annual capital expenditures dropped from a high of $4l per
vehicle mile during the 1960sto a low of $l2 in 1983; despite an annual
growth in usage between 4-4.5%. In addition, he notes that the drop
in state funding in relation to federal funding has been substantial,
with only 6 state dollars matching every 12 federal dollars in 1983,
compared to a 25 to 16, state to federal, ratio in 1963.

The upshot of the above is that road systems designed in the 1950s
and built in the 1960s are inadequate in meeting today’s needs. The
layoff from capital maintenance and development during the early
1970s until the early 1980s has heightened the shortcomings in the
road system. The extent of damage caused by this neglect can be seen
through a number of statistics. Fifty-two per cent of the nation’s pave-
ment is in fair to poor condition, 42% of the bridges are structurally
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or operationally deficient, and 61 %of peak hour traffic on most urban
interstates is under congested conditions.

Unfortunately, the demand on our roadways will increase. An
expected 15.6 million new jobs will be created in the next 7 years alone,
adding further to the nation’s already serious level of commuter
traffic. Overall, it is estimated that traffic will double within the next
35 years, and in many areas increase at an even faster rate.

In the search for plausible ways to solve the aforementioned prob-
lems and to develop realistic goals to aim for, a number of different
approaches have been proposed. The most reasonable line is that
taken by several members of the Highway Users Federation. When
asked what goals should be set for the nation’s roadway infrastruc-
ture, members almost invariably came forth with five general aims,
though not always in the same order of priority. These are as follows:

1. It should be assured that maintenance of road systems will be
carried on regularly

2. Steps should be taken to better insure highway safety
3. Strides must be made to control urban congestion
4, The nation’s $125 million investment must be protected.
5. Quality service must be expanded to areas in need
To fund these proposals, Mr. Robinson proposes to increase actual

federal spending on public transportation from $14.9 billion to about
$2O billion annually. He believes that this can be done without sub-
stantially increasing federal tax levels and by implementing a number
of workable measures at hand. These would include drawing on the
stagnating $l4 billion highway trust fund and eliminating the gasohol
exemption which results in a net loss of half a billion dollars in revenue
annually.

He further proposes that a more active funding and decision-
making role for states and localities be revived. Mr. Robinson would
phase in a restructuring of the federal/state matching grants program.
At present levels, such programs can result in up to 100%fiscal respon-
sibility for the federal government (approximately an 80% average).
Mr, Robinson’s proposal calls for an even 50/50, federal/state split,
except where safety programs are concerned. From this it seems that
there will have to be additional revenues gathered at the state and
local levels.
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