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In the Year One Thousand Nine Hundred and Eighty-Nine.

An Actclarifying the dutyof licensedmentalhealthprofession-

als to take precautions against patient violence.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 “SECTION 1. Section lof chapter 123 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 inserting after the definition of ‘lndependent funds’ the following
4 definition:
5 ‘Licensed mental health professional’, any person who holds
6 himself out to the general public as one providing mental health
7 services and who is required pursuant to such practice to obtain
8 a license from the commonwealth.”

1 SECTION 2. Said section 1 of said chapter 123, as so
2 appearing, is hereby further amended by inserting after the
3 definition of ‘Likelihood of serious harm’ the following five
4 definitions:
5 ‘Patient’, any person with whom a licensed mental health
6 professional has established a mental health professional-patient
7 relationship.
8 ‘Psychiatric Nurse’, a nurse licensed pursuant to section
9 seventy-four of chapter one hundred and twelve who specializes

10 in mental health or psychiatric nursing.
11 ‘Psychiatrist’, a physician licensed pursuant to Section two of
12 chapter one hundred and twelve who specializes in the practice
13 of psychiatry.
14 ‘Psychologist’, an individual licensed pursuant to section one
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15 hundred and eighteen to one hundred and twenty-nine, inclusive,
16 of chapter one hundred and twelve.
17 ‘Reasonable precautions’, efforts to take one or more of the
18 following actions;
19 (a) communicates a threat of death or serious bodily injury to
20 the reasonably identified victim or victims;
21 (b) notifies an appropiate law enforcement agency in the vicinity
22 where the patient or any potential victim resides;
23 (c) arranges for the patient to be hospitalized voluntarily;
24 (d) takes appropriate steps, within the legal scope of practice
25 of his profession, to initiate proceedings for involuntary "

26 hospitalization.

1 SECTION 3. Said section 1 of said chapter 123, as so
2 appearing, is hereby further by inserting after the definition of
3 “Restraint” the following definition:
4 ‘Social worker’, an individual licensed pursuant to sections one
5 hundred and thirty to one hundred and thirty-two, inclusive, of
6 chapter one hundred and twelve.

1 SECTION 4. Said chapter 123 is hereby further amended by
2 inserting after section 36A, as so appearing, the following
3 section:
4 Section 368. (1) There shall be no duty owed by a licensed
5 mental health professional to take reasonable precautions to warn
6 or in any other way protect a potential victim or victims of said
7 professional’s patient, and no cause of action imposed against a
8 licensed mental health professional for failure to warn or in any
9 other way protect a potential victim or victims of such

10 professional’s patient unless: (a) the patient has communicated to
11 the licensed mental health professional an explicit threat to kill
12 or inflict serious bodily injury upon areasonably identified victim
13 or victims and the patient has the apparent intent and ability to
14 carry out the threat, and the licensed mental health professional
15 fails to take reasonable precautions as that term is defined inll
16 section one; or (b) the patient has a history of physical violence
17 which is known to the licensed mental health professional and the
18 licensed mental health professional has a reasonable basis to
19 believe that there is a clear and present danger that the patient
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20 will attempt to kill or inflict serious bodily injury against a
21 reasonably identified victim or victims and the licensed mental
22 health professional fails to take reasonable precautions as that
23 term is defined by said section one. Nothing in this paragraph shall
24 be construed to require a mental health professional to take any
25 action which, in the exercise ofreasonable professional judgment,
26 would endanger such mental health professional or increase the
27 danger to potential victim or victims.
28 (2) Whenever a licensed mental health professional takes
29 reasonable precautions, as that term is defined in section one of
30 chapter one hundred and twenty-three, no cause of action by the
31 patient shall lie against the licensed mental health professional for
32 disclosure of otherwise confidential communications.

1 SECTION 5. Said chapter 112, as amended by chapter 724 of
2 the acts of 1987, is hereby further amended by striking out section
3 129 A and inserting in place thereof the following section:
4 Section 129A. All communications between a licensed
5 psychologist and the individuals with whom the psychologist
6 engages in the practice of psychology are confidential. At the
7 initiation of the professional relationship the psychologist shall
8 inform the patient of the following limitations to the confiden-
-9 tiality of their communications. No psychologist, colleague, agent
10 or employee of any psychologist, whether professional, clerical,
11 academic or therapeutic, shall disclose any information acquired
12 or revealed in the course of or in connection with the performance
13 of the psychologist’s professional services, including the fact,
14 circumstances, findings or records of such services, except under
15 the following circumstances: (a) pursuant to the provisions of
16 section twenty B of chapter two hundred and thirty-three or any
17 other law; (b) upon express, written consent of the patient; (c)
18 upon the need to disclose information which protects the rights
19 and safety of others if:
20 (1) the patient presents a clear and present danger to himself
21 and refuses explicitly or by his behavior to voluntarily accept
22 further appropriate treatment. In such circumstances, where the
23 psychologist has a reasonable basis to believe that a patient can
24 be committed to a hospital pursuant to chapter one hundred and
25 twenty-three, he shall have a duty to seek said commitment. The
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26 psychologist may also contact members of the patient’s family or
27 other individuals if in the psychologist’s opinion, it would assist
28 in protecting the safety of the patient; or
29 (2) the patient has communicated to the psychologist an explicit
30 threat to kill or inflict serious bodily injury upon a reasonably
31 identified person and the patient has the apparent intent and
32 ability to carry out the threat. In such circumstances the
33 psychologist shall have a duty to take reasonable precautions. A
34 psychologist shall be deemed to have taken reasonable
35 precautions if said psychologist makes reasonable efforts to take
36 one or more of the following actions:
37 (a) communicates a threat of death or serious bodily injury to
38 a reasonably identified person;
39 (b) notifies an appropriate law enforcement agency in the
40 vicinity where the patient or any potential victim resides;
41 (c) arranges for the patient to be hospitalized voluntarily;
42 (d) takes appropriate steps to initiate proceedings for
43 involuntary hospitalization pursuant to law.
44 (3) the patient has a history of physical violence which is known
45 to the psychologist and the psychologist has a reasonable basis
46 to believe that there is a clear and present danger that the patient
47 will attemp to kill or inflict serious bodily injury upon a reasonably
48 identified person. In such circumstances the psychologist shall
49 have a duty to take reasonable precautions. A psychologist shall
50 be deemed to have taken reasonable precautions if said
51 psychologist makes reasonable efforts to take one or more of the
52 following actions:
53 (a) communicates a threat of death or serious bodily injury to
54 the reasonably identified person;
55 (b) notifies an appropriate law enforcement agency in the
56 vicinity where the patient or any potential victim resides;
57 (c) arranges for his patient to be hospitalized voluntarily;
58 (d) takes appropriate steps to initiate proceedings for
59 involuntary hospitalization pursuant to law.
60 (4) nothing contained herein shall require a psychologist take
61 any action which, in the exercise of reasonable professional
62 judgement, would endanger himself or increase the danger to a
63 potential victim or victims.
64 (5) the psychologist shall only disclose that information which
65 is essential in order to protect the rights and safety of others.
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66 (d) in order to collect amounts owed by the patient for
67 professional services rendered by the psychologist or his
68 employees; provided, however, that the psychologist may only
69 disclose the nature of services provided, the dates of services, the
70 amount due for services and other relevant financial information;
71 provided, further, that if the patient raises as a defense to said
72 action substantive assertions concerning the competence of the
73 psychologist or the quality of the services provided, the
74 psychologist may disclose whatever information is necessary to
75 rebut such assertions; or
76 (e) in such other situations as shall be defined in the rules and
77 regulations of the board.
78 No provision of this sectiion shall be construed to prevent a
79 nonprofit hospital service or medical service corporation from
80 inspecting and copying, in the ordinary course of determining
81 eligibility for or entitlement to benefits, any and all records
82 relating to diagnosis, treatment, or other services provided to any
83 person, including a minor or incompetent, for which coverage,
84 benefit or reimbursement is claimed, so long as the policy or
85 certificate under which the claim is made provides that such access
86 to such records is permitted. No provision of this section shall
87 be construed to prevent access to any such records in connection
88 with any coordination of benefits; subrogation, workers’
89 compensation, peer review, utilization review or benefit
90 management procedures applied and implemented in good faith.

1 SECTION 6. Section 208 of chapter 233 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 inserting after the word “section”, in line 89, the following
4 words: and section thirty-six B of chapter one hundred and
5 twenty-three.”
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