
No. 2023SENATE
[Senate, September 27, 1989 - Moved (Keating) as a new text of

House Bill relative to the extended commitment of juvenile offenders
(House, No. 321).]

In the Year One Thousand Nine Hundred and Eighty-Nine

1 SECTION 1. The second paragraph of section 58 of chapter
2 119 of the General Laws, as appearing in the 1988 Official Edition,
3 is hereby amended by striking out, in lines 18 and 19, inclusive,
4 the words “or, in the cases of habitual school offenders and
5 truancy violations”.

1 SECTION 2. Said second paragraph of said section 58 of said
2 chapter 119, as so appearing, is hereby further amended by
3 inserting after the word “eighteen”, in line 14, the following
4 words: unless the complaint is for murder in the first or second
5 degree, when the period shall not be longer than until such child
6 becomes twenty-one.

1 SECTION 3. Chapter 119 of the General Laws is hereby
2 amended by striking out section 61, as appearing in the 1988
3 Official Edition, and inserting in place thereof the following
4 section:
5 Section 61. The commonwealth may request a transfer hearing
6 whenever it is alleged in a complaint (1) that a child, who is
7 fourteen years old or older, has committed an offense against a
8 law of the commonwealth which, if he were an adult, would be9 punishable by imprisonment in the state prison, and (2) that the

10 offense (a) has allegedly been committed by a child who had
11 previously been committed to the department of youth services,
12 or (b) involves the threat or infliction of serious bodily harm. The
13 court shall hold a transfer hearing whenever the commonwealth
14 so requests. The court shall order a transfer hearing, to be held15 in accordance with subsection (E), in every case in which the
16 offense alleged is murder in the first or second degree.
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17 The transfer hearing shall be divided into two parts, which must
18 be held before any hearing on the merits. At part A of the
19 transfer hearing, the court shall determine whether probable cause
20 exists to believe that the child has committed the offense charged.
21 If probable cause is found, the proceedings shall be continued for
22 part Bof the transfer hearing. If the court does not find probable
23 cause, the complaint shall be dismissed and the child discharged.
24 At part B of the transfer hearing, the court shall determine (a)
25 whether the child presents a danger to the public, and (b) whether
26 the child is amenable to rehabilitation within the juvenile system.
27 In making this determination the court shall consider evidence of
28 the following factors;
29 I) The nature and circumstances of the alleged offense;
30 2) The child’s court and delinquency record;
31 3) The child’s age and maturity;
32 4) The family, school and social history of the child;
33 5) The success of any past treatment efforts for the child; and
34 6) The nature of services available through the juvenile justice
35 system.

36 If, at the conclusion of the part B hearing, the court enters a
37 written finding based upon clear and convincing evidence that
38 the child presents a significant danger to the public and that the
39 child is not amenable to rehabilitation within the juvenile justice
40 system, the court shall dismiss the delinquency complaint and
41 cause a criminal complaint to be issued. The case shall thereafter
42 be transferred for criminal prosecution in the superior court. If
43 the court fails to make such findings that the child presents a
44 significant danger to the public and that the child is not amenable
45 to rehabilitation, the court shall proceed on the deliquency
46 complaint.
47 If a child, who after part Aof the transfer hearing is held, is
48 charged with murder in the first or second degree, there shall exist
49 a rebuttable presumption that the child presents a significant
50 danger to the public and that such child is not amenable to
51 rehabilitation within the juvenile justice system. If, at the hearing,
52 the court enters a written finding based upon a preponderance
53 of the evidence that the child presents a significant danger to the
54 public and that the child is not amenable to rehabilitation within
55 the juvenile justice system, the court shall dismiss the delinquency
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56 complaint and cause a criminal complaint to be issued. The case
57 shall thereafter be transferred for criminal prosecution in the
58 superior court. If the court fails to make such findings the court
59 shall proceed on the delinquency complaint.
60 Whenever a criminal complaint is issued in accordance with this
61 section, the provisions of section sixty-eight shall apply to any
62 person, under the age of eighteen, who is committed for failure
63 to recognize pending final disposition in the superior court.
64 Unless the child waives the provisions of this paragraph, the
65 judge who conducted the transfer hearing shall not conduct any
66 subsequent criminal deliquency proceeding.

1 SECTION 4. The third sentence of section 65 of said chapter
2 119 of the General Laws, as so appearing, in hereby amended by
3 inserting after the word “and” the following words;

, except
4 when the child is charged with murder in the first or second degree,.

1 SECTION 5. The first sentence of section 16 of chapter 120
2 of the General Laws, as so appearing, is hereby amended by
3 inserting after the word “department”, in line 1, the following
4 words: until the age of eighteen.

1 SECTION 6. Said section 16 of said chapter 120, as so
2 appearing, is hereby further amended by striking out the second
3 sentence and inserting in place thereof the following sentence; -

4 Every person committed to the department until the age of twenty-
-5 one either after conviction in criminal proceedings or as a
6 delinquent child by reason of having violated section one of
7 chapter two hundred and sixty-five, unless already discharged,
8 shall be discharged when such person reaches his twenty-first
9 birthday.

1 SECTION 7. Said chapter 120 of the General Laws is hereby
2 further amended by striking out section 19, as so appearing, and
3 inserting in place thereof the following section; -

4 Section 19. When an order of the department is confirmed as
5 provided in section eighteen, the control of the department over
6 the person shall continue, subject to the provisions of this chapter;
7 but, unless the person is previously discharged in accordance with
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8 section six (e), the department shall discharge the person upon
9 his twenty-first birthday. The department shall have the power,

10 in order to protect other children and adolescents, to transfer the
11 custody of any person eighteen years of age and older to the
12 department of correction for placement in an appropriate
13 institution.
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