
�

rf

No. 33

®fje Commontoealtf) of ifflaaaatfjuaett*

EXECUTIVE OFFICE OF CONSUMER AFFAIRS AND BUSINESS REGULATION
ONE ASHBURTON PLACE

BOSTON. MASSACHUSETTS 02108, NOVEMBER I, 1989,

The Honorable Michael J. Connolly, Secretary of the Commonwealth
State House, Room 337, Boston. Massachusetts 02133

Dear Mr. Secretary:

In accordance with section 33 of Chapter 30 of the General Laws,
attached hereto are the legislative recommendations to be filed on
behalf of the Executive Office of Consumer Affairs and Business
Regulation and its agencies for the 1990 session of the General Court.
Each recommendation is accompanied by an explanation of the
provisions of the bill.

Sincerely,

MARY ANN WALSH.

HOUSE

Secretart
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LEGISLA TIVE RECOMMENDA TIONS OF THE
EXECUTIVE OFFICE OF CONSUMER AFFAIRS

AND BUSINESS REGULATION
i. An Act requiring the correct pricing of certain consumer

GOODS:

This bill extends the supermarket item pricing law to otherretailers.
The bill will clarify a seller’s responsibilities and set up a proven
enforcement plan to better insure that consumers are not overcharged.

2. An Act regulating advertisements in solicitations for
TIMESHARE PROPERTIES:

This bill amends the timesharing law to correct advertising and
promotional abuses that currently exist in the timeshare industry.

3. An Act to prevent deceptive mail offers:

This bill would ban envelopes which appear to be sent by the
government but which are really sales solicitations. It would also
require that simulated checks in mailings contain the word “VOID”
in large type on the signature line to prevent accidental cashing of
such checks.

4. An Act to protect consumers in auto repair transactions:

This bill would allow consumers to remove their vehicle from a
repair shop after paying the originally agreed upon contract amount,
in cases where the shop does more repairs than authorized, or charges
more than authorized.

5. An Act relative to the disclosure of a consumer’s lemon law
rights.

This bill would authorize the Secretary of Consumer Affairs to levy
a $ 100 fine for each required lemon law sticker or notice missing from
new and used car dealers’ vehicles.
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6. An Act clarifying the damages provision of the consumer
PROTECTION ACT:

This bill would cure a trend in some court cases where judges have
interpreted 93A’s multiple damage penalties as applying only to the
lost interest on the amount in dispute, rather than on the entire sum
in controversy.

An Act to further protect Massachusetts consumers

This bill would give the Secretary of Consumer Affairs the authority
to promulgate regulations further defining illegal advertising practices
under Chapter 266, as well as providing for fines of $lOO.

An Act to protect consumers’ deposits in sales transactions

This bill would limit the amount a seller can require as a deposit
in advance in connection with the sale of merchandise which is not
available for immediate delivery. In the case of non-delivery of the
merchandise, the consumer may cancel the sale and receive a full
refund. The bill also provides that the deposit remains the property
of the buyer and is thus recoverable in full in the case of the seller’s
bankruptcy.

9. An Act to protect consumer refunds:

This bill requires ticket sellers to refund the full price of tickets sold,
including any services charges, if the event for which the ticket was
purchased is cancelled or postponed.

io. An Act protecting homeowners

Currently, only “home-construction supervisors,” those who
structural work, must be licensed by the state. The scope of

the state’s authority does not extend to contract performance, quality
of work or other consumer protection issues. The bill would require
contractors who perform non-structural improvements such as
roofing, driveway paving, siding, installing septic systems, etc. -to

�
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pay a nominal fee and register with the state. Registration
requirements would allow the homeowner to locate and take action
against a contractor in the future if he should have problems with
the work of the contractor. In addition, the threat of registration
revocation by the state would encourage contractors to fulfill the
terms of a contract with a homeowner in a timely and professional
manner.

The bill would require a written contract between a contractor and
a homeowner for the performance of the job to be done. This would
clarify and define terms of the agreement between the parties including
consideration, schedule of performance and parameters of the work,
and help enforce them.

The bill would allow both consumers and contractors to file for
a hearing to resolve disputes through an arbitration program set up
by the Executive Office of Consumer Affairs and Business Regulation.
If an arbitrator found for the consumer, the contractor would either
have to pay the damages or appeal the arbitrator’s decision within
21 days.

The bill would establish a state-managed Guaranty Fund to help
the consumer collect the damages in a speedy manner. If the
contractor failed to pay the damages or failed to file an appeal, the
contractor’s license or registration would automatically be revoked,
and the consumer would be compensated for up to $lO,OOO of his or
her losses from the Guaranty Fund. The Fund would be managed by
the state. It would be financed by a small fee paid by contractors at
the time they are initially registered by the state. Contractors could
not be compensated from the Fund, but they could use the arbitrator’s
award as prima facie evidence in court of law.

11. POSITION PAPER ASSESSMENT STATUTE

This bill would require the Commission to establish a toll-free
telephone number to receive consumer complaints. The cost of the
service, including staff salaries, would be paid through an assessmen.
on cable operators. Thus, there would be no cost to the Commission.

The bill has three main purposes;
(1) This bill would provide consumers across the state with a direct

link to the Commission. This would enable the Commission to assist
more consumers with complaints and inquiries about cable service.
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The Commission has found that subscribers outside of the Boston area
are reluctant to incur the cost of a toll call to resolve their complaints.
This toll-free service, then, would put consumers in North Adams and
Pittsfield on the same footing as those in Brookline and Malden.

(2) This bill would provide the Commission with more accurate
data on the number and type of complaints by consumers, and would
help in identifying larger areas of concern more properly resolved
through official actions such as rulemakings and adjudications.

(3) The funding mechanism, an assessment against operators based
on the number of subscribers served, shifts the cost of resolving
complaints to the operators, who are responsible for generating the
complaints. This cost-shifting is consistent with other statutory
assessment schemes.

12. POSITION PAPER CIVIL PENALTY STATUTE

This bill would amend M.G.L. ch. 166A, §lB to allow the Commis-
sion to impose civil penalties on cable operators who violate M.G.L.
ch.l66A or any of the Commission’s rules, regulations and orders
adopted under this Chapter. Under the current §lB, only the courts
may impose criminal, but not civil, penalties on operators for willful
violations of M.G.L. ch,l66A. The Commission currently may
suspend or revoke licenses under M.G.L. ch. 166A, §l4. By allowing
for the imposition of civil penalties, the bill would provide the
Commission with a direct and less drastic method of enforcing M.G.L.
ch,l66A.

The bill serves four purposes;
(1) A civil penalty provision would allow the Commission to

directly enforce M.G.L. ch. 166A, rather than rely on an already over-
loaded District Attorney or Attorney General for prosecution. Even
if the Commission refers matters to the District Attorney or Attorney
General, they may elect to exercise their discretion and decline to
prosecute. Since the courts, and not the Commission, may impose
criminal sanctions, the current section 18 is of little usefulness to the
Commission.

(2) Criminal sanctions, under M.G.L. ch. 166A, §lB, may be
imposed only for willful violations. In certain cases, violations may
not be willful. A civil penalty may, therefore, cover unintentional
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violations and therefore, may be a more useful remedial device than
a criminal sanction.

(3) A civil penalty serves virtually the same function as revocation,
suspension, or cancellation deterring violations of M.G.L.
ch.l66A without interrupting service, which may occur if an
operator’s license is revoked, suspended or cancelled. Thus, a civil
penalty is an effective and less drastic enforcement mechanism.

(4) A civil penalty provision allows the Commission to prescribe
a schedule of civil fines, adjusting the amount of the penalty to the
severity of the violation. Thus, a civil penalty provision gives the
Commission a flexible enforcement mechanism.

13. POSITION PAPER FILING OF REVENUE INFORMATION

This bill requires cable operators to submit revenue information
to both the Commission and the local issuing authority. A 1979
amendment to the statute deleted filing of the information with local
officials. This bill would once again allow local officials to have access
to such information.

The bill has three main purposes:
(1) The bill will require the operator to be accountable to the

municipality which it serves.
(2) Providing this information to local officials will enable them to
ascertain the true financial condition of a cable company. This infor-
mation would be critical during the transfer process, when the issuing
authority is required to assess the qualities of the proposed transferee.
The information would also be quite relevant during license renewal.
For example, if the municipality has an old cable system which it
would like rebuilt during the renewal license period, it will be able
to more accurately assess the operator’s financial capability of
providing the rebuild.

In addition, this information would be invaluable in initial
licensing, allowing the issuing authority to discern the relative
financial strength of the various applicants by viewing the company’s
performance in other communities. Finally, allowing local officials
access to financial information will aid the municipality in its on-going
regulatory efforts.
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14, An Act relative to the board of registration in medicine

This bill contains technical corrections necessitated by the 1986
Medical Malpractice Reform Act, St. 1986, c. 351.

The bill restores the Board to its status as a “department” as defined
by G.L. c. 30, sec. I.

This bill clarifies the Board’s disciplinary authority over interns and
residents. G.L. c. 13, sec. 10 already confers broad regulatory and
disciplinary authority upon the Board to oversee the activities of

� interns and residents, and G.L. c. 112, sec. 7 would be harmonized
by this bill. G.L. c. 111, sec. 1, (as amended by the 1986 Medical
Malpractice Reform Act) defining “health care provider,” properly
makes no distinction between a fully licensed physician and an intern
or resident.

The 1986 Medical Malpractice Reform Act, St. 1986, c. 351, sec. 10,
made the Board of Registration in Medicine an independent agency,
removing it from the Division of Registration. At that time, there
should have been a technical amendment to section 61 of chapter 112,
which contains laws of general applicability to all of the Common-
wealth’s professional licensing boards. This bill restores the substance
of G.L. c. 112, secs. 61-63 which should be applicable to the Board.
It also increases the penalty for practicing without a license, from
SlOOO to $lO,OOO. Restoring application of section 63 is particularly
important, since it requires the professional boards to pursue
disciplinary cases notwithstanding the pendency of criminal charges.

The bill also clarifies that, in the event a military physician holds
a Massachusetts license, the physician is not exempt from disciplinary
proceedings based upon service-connected offenses.

is. An Act relative to the board of registration in medicine
COMMITTEE ON ACUPUNCTURE:

This bill would give the Committee on Acupuncture the authority
•�to: 1) levy fines against an acupuncture licensee of up to $lO,OOO for

each classification violation of the law or regulations, 2) require a
licensee to enter remedial training in acupuncture, or 3) otherwise
discipline a licensee.

This bill would make the Committee on Acupuncture’s authority
in the area of disciplinary actions consistent with the authority of the
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Board of Registration in Medicine. The Committee and Board share
the same investigators, prosecutors, and hearing officers, and in many
cases handle complaints of a similar nature. As acupuncturists are
similar to physicians in that they provide health care to patients, the
same sanctions be should be available.

The authority to levy fines may be a greater deterrent to misconduct
than the authority to censure or reprimand. Also, the authority to
order remedial training in acupuncture will be a useful way of protect
the public from future harm in the case where an acupuncturis
evidences a lack in ability or knowledge.

This bill will fill gaps in the current law, give the Committee greater
flexibility to tailor disciplinary sanctions to particular circumstances,
and provide useful means to the Committee to enhance public safety.

16. An Act to allow for an exemption from reporting certain
MINOR SANCTIONS TO A NATIONAL DISCIPLINARY DATA REPORTING
SYSTEM ON PHYSICIANS:

The Board of Registration in Medicine is authorized to impose a
range of sanctions, from license revocation and assessment of a
$lO,OOO fine, to a simple reprimand or requirement for continuing
medical education. Sanctions are determined based upon the
seriousness of the offense. However, G.L. c. 112, sec. 2 requires that
every sanction, no matter how minor, must be reported to any national
data reporting system.

The Board believes that there are instances in which a minor
sanction is warranted, but in which the additional burden of being
reported to a national data bank can be perceived as being a greater
burden than the sanction.

This bill provides the Board with authority to determine that there
is a class a minor violations, such as failure to provide medical records
in a timely fashion, which might warrant a small sanction but which,
from the standpoint of protecting the public health, welfare and safety,
do not warrant reporting to a national data reporting system.

An Act relative to fuel sales and deliveries

This bill would require sellers and deliverers of propane to provide
consumers with a delivery ticket. The same requirements now apply
to sellers and deliverers of fuel oil.
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18. An Act relative to penalties for giving false or insufficient
WEIGHT OR MEASURE:

This bill would give the director of standards authority to issue fines
for violation of section 177 of chapter 94 which prohibits giving false
or insufficient weight or measure.

19. An Act further regulating the conduct of horse and dog

RACING:

These amendments will a) authorize the commission to appoint
two of the three stewards (judges) at each racetrack, thereby insuring
that the board of judges will act in the interest of the public and not
of the racetrack, (currently, the racetrack appoints two of the three
stewards with the approval of the commission) b) give the commis-
sion jurisdiction over persons who are closely involved with the
important aspects of racing; and c) provide the racing commission
with the authority to sanction racetracks that violate the rules and
regulations of racing.

20. An Act further regulating the conduct of dog racing

This bill authorizes the racing commission to adopt regulations
requiring kennels and other licensees to provide the commission with
information and other data regarding the disposition of racing
animals. It also requires that these animals be disposed of in a humane
manner.

The bill establishes a greyhound humane disposition and adoption
trust fund to reimburse agencies for cost incurred for humane
disposition including euthanasia or adoption.

The humane disposition standards contained in this bill also apply
to Massachusetts bred greyhounds who have been bred for racing but
never qualify for pari-mutuel races.

2i. An Act further regulating the conduct of racing

This bill clarifies that the state racing commissioners serve in their
official rather than personal capacities as trustees on the Running
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Horse, Harness Horse, and Dog Racing Capital Improvements and
Promotional Trust Funds.

An Act relative to reappeals to the alcoholic beverages

CONTROL COMMISSION.

The Alcoholic Beverages Control Commission is authorized to hear
reappeals of decisions of local licensing authorities. As currently
drafted, section 67 of chapter 138 authorizes the Commission to hear
reappeals regarding license modifications, cancellations, revocations,
forfeitures, and non-renewals, but not license suspensions. This bill
would correct that oversight.

23. An Act to establish a new category of alcoholic beverage

LICENSE KNOWN AS “BREW PUB”:

This bill establishes a new category of alcoholic beverage license
known as the “Brew Pub” license. A holder of a brew pub license will
be permitted to operate as a brewery as well as selling alcoholic
beverages, malt beverages and wine for consumption on their
premises.

24. An Act relating to the personnel of the fuel charge

MONITORING BUREAU OF THE DEPARTMENT OF PUBLIC UTILITIES:

This bill would eliminate the job titles specified in the legislation
establishing the bureau with the exception of director and it would
establish the position of assistant director.

25. An Act to establish and fund staff an integrated resource
MANAGEMENT SECTION OF THE DEPARTMENT OF PUBLIC UTILITIES;

This bill would establish and fund through an assessment upon
electric utilities a new section within the Department to aid the
commission in the administration of new regulations, currently under
consideration, that would require the Department’s review of each
electric company’s plans for future energy needs and how they would
best be met. This proposal has grown out of an increasing concern
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with traditional regulatory scheme which did not prescribe
Department oversight of planning process, and often only required
Department approval of new generating facilities after they had been
built.

Since 1986, the Department has been developing these new regu-
lations establishing innovative ratemaking treatment for new
generation and conservation and load management investments. In
the course of these proceedings, the Department sought comment
about ways in which the regulatory structure can encourage electric

to consider, on a systematic, equitable and integrated basis.
all supply and demand options and to implement those measures that
will result in providing reliable service in a cost effective manner. This
bill would establish and fund a new section within the Department
to assist the Commission in the administration of these regulations

26. An Act relative to compliance with federal changes in the
NATURAL GAS PIPELINE SAFETY ACT:

The Commonwealth by passage of Chapter 777, A 1985 though the
Pipeline Safety Division of the Department of Public Utilities
(“DPU”) became the agent of the Federal Department of Transpor-
tation, Office of Pipeline Safety (“DOT”) for the purpose of
overseeing the enforcement of the Natural Gas Pipeline Safety Act
(“NGPSA”) The DPU is reimbursed by DOT for its efforts in seeing
to the enforcement of the NGPSA. In 1988 the Feds revised the civil
penalties that may be levied against gas pipeline operators that were
found to have violated federal safety regulations for pipelines and
TNG plants. In order for the DPU to continue to act as the DOT
agent overseeing pipeline safety in Massachusetts the corresponding
changes, i.e. increases in the civil fines, must be made in the
corresponding Massachusetts statutes.

27. An Act authorizing the department of public utilities to

ASSESS GAS COMPANIES FOR THE COST OF MONITORING FEDERAL

INITIATIVES CONCERNING THE TRANSPORTATION, AVAILABILITY
AND COST OF NATURAL GAS:

Authorizes a second one-time $250,000 assessment of the
Massachusetts gas companies (the first was Chapter 616, A 1986) to
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allow the DPU to continue to monitor and react to changes in the
regulation of the natural gas industry both regionally and nationally
(these changes continue to occur at the federal level). Massachusetts
is at the end of the interstate pipelines and there are only two interstate
pipelines which serve Massachusetts, therefore Massachusetts is
vulnerable to gas supply problems, gas pricing problems and gas
transportation problems. In addition two new interstate natural gas
pipelines are in the process of obtaining the necessary approvals to
locate in New England and provide access to Canadian gas supplies.
This bill would give the DPU the additional funds to allow it to
monitor federal changes, intervene in federal cases, protect its interests
(as is being done by other states such as New York, New Jersey,
Pennsylvania, Vermont, Rhode Island and Connecticut) and
determine if state regulations should be adopted or changed in
response.

In Short;
D.P.U. will use funds to continue to make sure that Massachu-

setts is not prejudiced by the federal deregulation of the federal natural
gas pipelines.

This monitoring of the federal deregulation of segments of the
gas industry is similar to the recent deregulation of the telephone
industry the legislature in 1984 gave the DPU funds to monitor
the deregulation of that industry this extra, one-time funding also
helped the DPU to institute the changes necessitated by the deregu-
lation of the telephone industry this bill will help with the gas
industry.

No cost to taxpayers This initiative would be paid by gas
companies and gas customers who will be the ones directly benefitted
by the DPU’s efforts.

28. An Act authorizing the department of public utilities to
DETERMINE GAS METER INSPECTION METHODOLOGY:

This bill would allow the department to determine the testing
methodology for gas meters which may include simply witnessing the
testing and sealing by gas company personnel or some other method
determined by the department to provide for proper testing and/or
sampling of the gas meters.
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29. An Act relative to the boards of registration within the
DIVISION OF REGISTRATION:

The provisions of this act are intended to bring uniformity to the
various sections of chapters 13 and 112, and to allow boards within
the division of registration to operate, wherever appropriate, under
similar authority and guidelines.

so. An Act relative to the board of registration of real estate
BROKERS AND SALESMEN:

The increase in pre-licensing requirements for real estate brokers
and salesmen would better insure the competence of entry level
salesmen and brokers in this ever changing field. In addition, it would
begin to bring Massachusetts in line with many of the nation’s real
estate licensing jurisdictions, this would allow reciprocal licensure to
Massachusetts licensed individuals who wish to do business in other
parts of the country.

The establishment of minimum continuing education requirements
would help to ensure that real estate agents maintain professional
competence and allow Massachusetts candidates access to many other
states, most of which mandate continuing education.

3i. An Act relative to examinations by the board of registration

OF COSMETOLOGY:

Currently the board must issue three notices of examination to
examine applicants. This encourages the candidates to procrastinate
therefore making it very difficult to estimate the number of
examinees. As a result the Board must be prepared for the highest
possible number of examinees for any given exam. This is both
unnecessarily burdensome to the Board and costly to the Common-
wealth.

32. An Act relative to the board of certification of operators of
DRINKING WATER SUPPLY FACILITIES:

In 1984 the Board of Certification of Operators of Wastewater
Treatment Facilities was transferred from the Division of Registration
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to the Department of Environmental Protection (formerly DEQE).
That otfice has the technical expertise and responsibility for
environmental matters. Therefore it is much more logical for the
Board of Certification of Operators of Drinking Water Supply
Facilities, curently under the Division of Registration to also be
transferred to DEP.

An Act relative to examinations of the board of registration

OF SOCIAL WORKERS:

This bill . . . will effectively reduce the number of examinations per
year from four to two. This test is administered nationally at the same
time in every state currently licensing social workers. Recently the
American Association of State Social Worker Boards negotiated a
new contract with the testing company. The result of the negotiations
is a reduction of the number of times the national examination will
be administered. It is most important that Massachusetts comply with
the national standards of licensing. It is by these standards that
Massachusetts can both allow and enjoy reciprocity with any state
currently licensing social workers. In addition, the use of a nationally
administered examination allows the board to ensure competency at
no cost to the Commonwealth of Massachusetts.

34. An Act relative to the terms of the board members of the
BOARD OF ALLIED HEALTH PROFESSIONALS:

There are 11 members of the Board. Currently all of the terms expire
on the same date. This makes it very difficult to keep the Board
operating without interruption. Since each member may serve for no
more than two terms it is probable that all of the sitting Board
members are first time Board members (This has happened and in
all likelihood will happen every six years) and must “reinvent the
wheel”. If the terms are staggered, as all of the other Boards of
Registration, there will always be experienced Board members to
make sure the transition is smooth and the Board can continue to
operate without interruption.
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35. An Act relative to examinations by the boardof registration

OF CERTIFIED HEALTH OFFICERS:

Currently the statute requires both a written and an oral
examination to be administered by the Board. Because of the
subjective nature of an oral examination and the possibility of
inconsistency with the subject and presentation of an oral
examination, this requirement should be stricken. Applicants are
required to take a written examination. This examination is capable
of testing the candidate in all necessary areas. If an applicant
successfully passes a written examination they have proven themselves
competent to practice and any additional testing is unnecessary and
burdensome to the Commonwealth.

36. An Act relative to medical examinations required by the
BOARD OF REGISTRATION OF BARBERS:

Currently the Board requires a certificate from a physician that a
barber or candidate to become a barber is free of infectious and
contagious diseases. In addition if a barber is found to have epilepsy
or a contagious or infectious disease or he has imparted such a disease,
his license may be revoked. Not only do these provisions seem to
infringe on the constitutional rights of a barber or an applicant but
they are virtually impossible to enforce. Recently the Board has
adopted regulations to protect both the licensee and the consumer
against infectious diseases. A provision that allows the State to remove
the professional license of a person afflicted with epilepsy is clearly
discriminatory.

37. An Act relative to medical examinations required by rut
BOARD OF REGISTRATION OF COSMETOLOGY:

Currently the statute requires a physician’s certificate stating that
an applicant for original issuance or an applicant for renewal of a
license is free from contagious or infectious diseases. This is very
burdensome and costly to the licensee since a certificate must be
provided to the Board every 12 months. The Board feels this is
unnecessary. The statute gives the Board rule making authority with
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the approval of the Department of Public Health, specifically to
protect the public from such diseases.

An Act relative to temporary permits issued by the board of

REGISTRATION IN VETERINARY MEDICINE;

The 1988 amendment to section 56A of chapter 112 allows
candidates who fail the required examination to continue to practice
veterinary medicine. This was never the intent of the Board. The
Board’s intention when filing this bill was to allow foreign school
graduates to obtain the required one year of supervised practice in
the Commonwealth prior to taking the examination. Due to an
oversight the 1988 amendment changes both the first and second
paragraphs of said section. This bill will return the first paragraph
to its original form.

39. An Act regarding the board of allied mental health and
HUMAN SERVICES PROFESSIONALS:

This bill extends the grandfather period for licensure of allied
mental health and human service professionals from March 1, 1989
to March 1, 1991. This amendment is necessary because the board,
which was created by Chapter 521 of the Acts of 1987, has not been
funded. This bill also makes several technical corrections to the 1987
act.

to. An Act relative to insurance information and privacy

PROTECTION:

Massachusetts insurance consumers are currently given no
protections or controls over personal information which insurance
companies, agents and insurance support organizations obtain in the
course of the insurance relationship. The Division of Insurance
therefore recommends the adoption of this Act on Insurance Infor-
mation and Privacy Protection. This Act requires insurers to notify
consumers of their information collection and disclosure practices
when consumers apply for insurance. It gives consumers access to
information and it sets forth a mechanism for the correction,
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amendment and deletion of recorded personal information. It also sets
forth conditions and limitations for the disclosure of information by
insurers, agents and insurance support organizations.

Legislation addressing this issue has been enacted in at least eleven
states.

4i. An Act relating to health maintenance organizations

The law governing health maintenance organizations,
Chapter 176 G of the General Laws, does not expressly provide for
rehabilitation or liquidation proceedings in the event of an HMO
impairment or insolvency. This legislation would correct that
oversight by making HMOs subject to the Uniform Insurers
Liquidation Act, G. L. c. 175, ss. 180A-180L. The legislation is based
upon a provision in the NAIC model HMO statute of the National
Association Insurance Commissioners.

42. An Act relative to motor vehicle insurance

The Division recommends the adoption of legislation which is
designed to implement the recommendations of the Commissioner of
Insurance in his recent report on the automobile residual market
mechanism, known as Commonwealth Automobile Reinsurers
(CAR). The Commissioner’s report was prepared and filed with the
General Court in accordance with section 66 of Chapter 273 of the
Acts of 1988. The recommendations are designed to revise the
structure and governance of CAR, encourage the depopulation of
CAR and fund automobile insurance regulatory efforts of the
Division of Insurance by direct assessment on the insurance industry.

Two consumer representatives would be added to the Governing
Committee, thereby expanding the Governing Committee from
thirteen members to fifteen members. This would ensure needed
public representation in an organization which affects every motorist
in the Commonwealth. In addition, the terms of CAR’s Governing
Committee members would be reduced from six years to four years
to allow for potentially increased participation, by more companies
and agencies, on the Governing Committee. Finally, an automobile
rating unit would be created within the State Rating Bureau of the
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Division of Insurance in order to carry out the critical function of
monitoring the automobile insurance industry and CAR. Such a unit
would be funded directly by assessment on the industry and would
therefore not adversely affect the Commonwealth’s revenues.

An Act relative to the regulation of risk retention groups
AND RISK PURCHASING GROUPS:

The Division is proposing the adoption of the NAIC Model Act
on state regulation of risk retention groups and risk purchasing
groups. These groups are the product of a federal law which allows
liability insurers which are licensed in a single state to operate in other
states without formal licensing or admission. The NAIC Act would
give the Division of Insurance the authority to regulate these entities
to the full extent allowed under federal law.

In addition to its other features, this legislation is a revenue-
enhancing measure. Under federal law, states are entitled to collect
taxes from risk retention groups and risk purchasing groups which
do business within their boundaries. However, the Department of
Revenue for the Commonwealth has indicated that before it can
collect these revenues, the Department must have specific legislative
authority. This bill provides such authority.

In the past, this bill was supported by the Administration, the
Alliance of American Insurers, the Independent Insurance Agents of
Massachusetts, Professional Insurance Agents of New England and
the American Insurance Association. The bill has no opponents.

44. An Act further regulating special insurance brokers

This bill would provide for quarterly filing of the records and the
four percent premium tax by special insurance brokers, also known
as surplus lines brokers. Such quarterly filing would enhance the
ability of the Division to track these agents and their activities. The
bill further requires that special insurance brokers be licensed as
brokers and that they be subject to the penalties and fines set forth
under M.G.L. 176 D for violations of law.
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45. An Act relating to the enforcement of the insurance laws

Currently, M.G.L. Chapter 176 D allows the Commissioner of
Insurance to issue cease and desist orders and to impose admini-
strative fines for unfair methods of competition and unfair or
deceptive acts or practices in the business of insurance. This legislation
would make explicit the Commissioner’s power to issue cease and
desist orders against insurers and others for violations of other
insurance laws. It would also provide for the issuance of a temporary
cease and desist order if the Commissioner determines that the public
interest will be irreparably harmed by delay in issuing the order. The
legislation further provides for the imposition of a civil forfeiture of
$lO,OOO for the violation of any provision of the insurance laws.

The proposal is modeled after legislation enacted by the General
Court in 1980 authorizing the issuance of cease and desist orders under
the Massachusetts Uniform Securities Act, codified as M.G.L.
c. 110A, s. 407A. A similar provision was added to the Massachu-
setts Corporate Take-Over Statute, M.G.L. c. 110C, in 1981.

The legislation will help to ensure the expeditious and effective
enforcement of the insurance laws.

46. An Act further restricting discrimination by insurers
AGAINST THE BLIND, PHYSICALLY IMPAIRED AND MENTALLY
RETARDED;

This legislation would amend the insurance laws to strengthen the
protection against discrimination afforded blind, physically impaired
and mentally retarded individuals.

In 1981, the Legislature enacted section 193 T of Chapter 175,
prohibiting discrimination in the sale of insurance to those who are
blind, partially blind or physically impaired. Section 193 T was
amended by Chapter 520 of the Acts of 1985 to proscribe
discrimination against the mentally retarded. Section 193 T contains
an exception which permits adverse underwriting action to be taken
against the protected groups as long as it is based on “sound actuarial
principles or is related to actual experience.” This exception was part
of the National Association of Insurance Commissioners’ (“NAIC”)
Model Regulation on Unfair Discrimination on the Basis of Blindness
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or partial Blindness, as it was adopted by the NAIC in 1978. In 1985,
the NAIC adopted a revised version of its Model Regulation to
remove the exception.

Subdivision 1 of section 1 of the proposed bill is based on the revised
NAIC Model Regulation prohibiting discrimination against the blind.
Although section 193 T is somewhat different from both versions of
the NAIC regulation, the changes proposed by the bill are consistent
with the changes made to the original NAIC regulation by the 1985
revision.

Subdivision 2 of section 1 of the bill clarifies the exception as it
applies to the physically impaired and mentally retarded. Section 193T
prohibits discrimination “except where such distinction or
discrimination is based on sound actuarial principles or is related to
actual experience.” The phrase “actual experience” is undefined, and
the entire exception is so broad that it currently permits insurers
virtually unfettered discretion to take adverse underwriting action
against blind, mentally retarded and physically impaired individuals.
The new language recommended in section 1 is adopted from the
American Bar Association (“A.8.A.”) publication, Prohibiting
Discrimination Against Developmentally Disabled Persons, prepared
by the Developmental Disabilities State Legislative project of the
A.B.A. Committee on the Mentally Disabled. In contrast to the
present law, this language provides a definite standard for use both
by the insurers and the insureds or applicants.

Section 2 of the bill incorporates section 193 T into Chapter 176D
of the General Laws to make it clear that a violation of the laws barring
discrimination is an unfair trade practice.

Section 3 of the bill, which was added by the Committee on
Insurance in the version passed out of that Committee in the 1986
legislative session, amends Chapter 176 D to further clarify the
insurers' obligations under the NAIC model.

In the past, this bill has received the support of the National
Federation of the Blind of Massachusetts, the Massachusetts
Rehabilitation Commission, the Massachusetts Developmenta
Disabilities Council, the Massachusetts Down Syndrome Congress,
former Attorney General Bellotti, and the Developmental Disabilities
Law Center.
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47, An Act relative to medical malpractice

The Division proposes a technical amendment to the Deferred
Premium Liability statute in order to address the unpaid Deferred
Premium Liability created when a physician leaves the system.
Currently, when a doctor leaves the system the calculation of
Individual Deferred Premium Liability includes a credit for prior
payments of net proportional deferred premium liability. However,
this net proportional deferred premium liability, and any credit based
upon it, includes a substantial subsidy for bad debts and for those
physicians who, by statute, not accountable for the Deferred Premium
Liability created by them. This technical correction would ensure that
a physician’s departure, prior to the five years in the pool, would not
adversely affect the system.

48. An Act relative to confidentiality protections;

The Commissioner of Insurance has oversight authority over the
financial condition of domestic companies in order to ensure the
financial solvency of those companies. However, information
submitted to or obtained by the Commissioner in the course of an
audit, examination or other inspection may be considered to be public
records despite the fact that the untimely disclosure of sensitive infor-
mation could potentially cause the financial demise of an insurer or
HMD, which otherwise would have survived.

This bill would mandate that the information submitted or obtained
during the course of an investigation, audit or other inspection would
be confidential and open only to the commissioner, his examiners and
assistants. In addition, the bill would provide that the report resulting
from the audit, examination or other inspection on behalf of the
commissioner would be a public record.

49. An Act relative to reinsurance

Chapter 86 of the Acts of 1987 expanded reinsurance credit
standards for life companies. This legislation would extend the 1987
law to property and casualty companies.
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so An Act relative to minimum requirements for insurance
COMPANIES:

This bill would increase the minimum capitalization requirements
for companies formed or admitted to transact insurance in Massa-
chusetts.

si. An Act relative to motor vehicle insurance

This legislation would increase the duration of the certificates of
registration issued annually by the Auto Damage Appraiser Licensing
Board from one year to two years. In addition, the bill would require
that the certificates be issued on a staggered basis instead of being
issued with an effective date of July first. Finally, the bill would grant
the Commissioner of Insurance approval authority over the Board’s
regulations.
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