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Accompanying the tenth recommendation of the Executive Office
of Consumer Affairs and Business Regulation (House, No. 33).
Government Regulations.

In the Year One Thousand Nine Hundred and Ninety

An Act protecting homeowners.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after
2 chapter 142 the following new chapter:

3

4 Section I. As used in this chapter, the following terms shall have
5 the following meanings:
6 “Actual loss.” amounts payable for the cost of repair,
7 replacement, completion or performance under a residential
8 contracting agreement with respect to which a claim is made.
9 “Advisory board,” a board appointed by the director and

10 consisting of the fund administrator, the director of arbitration,
11 a representative from a local consumer group, a local building
12 inspector, and a representative from the trade.
13 “Claimant,” an owner who:
14 (i) resides in a residence or dwelling unit with respect to which
15 a claim is made; or
16 (ii) owns not more than 4 residences or dwelling units.
'7 “Contract,” a written agreement contained in one or more
18 documents for the performance of residential contracting work,
19 and which includes all labor, goods and services thereto.
20 “Contractor,” any person who owns and operates a residential
21 contracting business and who undertakes, offers to undertake.
22 purports to have the capacity to undertake, or submits a bid for.
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23 by him or herself or through others, residential contracting work
24 as herein defined.
25 “Employee,” any person employed by and under the direction
26 and control of a contractor or subcontractor and who performs
27 services for wages or salary.
28 “Director,” the director of bureau of building regulations and
29 standards, an agency within the executive office of public safety,
30 established by section nineteen of chapter six A.
31 “Fund administrator,” the administrator of the Guaranty Fund
32 appointed by the secretary of the executive office of consumer
33 affairs and business regulations.
34 “Fund,” the Residential Contractor’s Guaranty Fund.
35 “Residential contracting,” the construction, reconstruction,
36 alteration, renovation, repair, modernization, conversion,
37 improvement, removal, demolition, or addition to any land or
38 building or that portion thereof which is used or designed to be
39 used as a residence or dwelling unit, or to structures or upon land
40 which is adjacent to such residence or building unit.
41 “Owner,” any homeowner, tenant, or any other person who
42 orders, contracts for or purchases the services of a contractor or
43 subcontractor, or the person entitled to the performance of the
44 work of a contractor or subcontractor.
45 “Person,” an individual, partnership, corporation, trust,
46 association, or any other legal entity.
47 “Registrant,” any contractor or subcontractor duly registered
48 under the provisions of this chapter.
49 “Salesperson,” any person other than a supplier of material or
50 a laborer who solicits, offers, negotiates, executes or otherwise
51 endeavors to procure by any means whatsoever, directly or
52 indirectly, a contract for residential contracting services from an
53 owner on behalf of a contractor or subcontractor.
54 “Subcontractor,” any person other than a supplier of material
55 or labor, who enters into a contract, written or verbal, with a
56 contractor for the performance or any part of the contractor’
57 contract, or who enters into a contract with any othei
58 subcontractor for the performance of any part of the subcontrac-
-59 tor’s contract, and who does not perform work other than as a
60 subcontractor.
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Section 2. (a) Every agreement to perform residential
contracting services in an amount in excess of five hundred dollars
shall be in writing and shall contain the following:

61
62
63

(1) the complete agreement between the owner and the
contractor and a clear description of any other documents which
shall be incorporated;

64
65
66

(2) the full names, social security numbers, addresses,
exclusive of post office box addresses, and registration number
of the contractor, and the names of the salespersons if any, who
solicited or negotiated the contract and the date when executed
by the parties;

67
68
69
70
71

(3) the approximate date on which the work will begin and
the approximate date on which the work will be substantially
completed;

72
73
74

(4) a detailed description of the work to be done and the
materials to be used;

75
76

(5) agreed consideration for the work;77
(6) the number of payments and the amount of each payment

stated as the sum in dollars which shall include all finance charges.
No contract shall demand a deposit in advance of commencement
of work which shall exceed the greater of one third of the total
contract price and no final payment shall be demanded until
reasonable completion of the contract;

78
79
80
81
82
83

(7) the signatures of all parties to the contract;
(8) a clear and conspicuous notice:

84
85
86 (a) that all contractors and subcontractors must be

registered by the directorand thatany inquiries about a contractor
or subcontractor relating to a registration should be directed to
the director at the bureau of building regulations and standards;

87
88
89

(b) of the registration number of the contractor or
subcontractor;

90
91

(c) of an owner’s three day cancellation rights under
Chapter 93 section 48, Chapter 255 D section 14, or Chapter 1400
section 10, as applicable.

92
93
A

(d) all warranties and the owner’s rights under this law.
The secretary of consumer affairs and business regulation shall
promulgate rules and regulations to implement the notice provi-
sions of this section.

95
96
97
98
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(e) in ten point bold type or larger, directly above the space
provided for the signature “Do not sign this contract if there are
any blank spaces. You are

99
100
101

(f) of any lien on or security interest represented by the
property as consequence of the contract;

102
103

(9) an enumeration of such other matters upon which the
owner and the contractor may lawfully agree; provided, however
that no such agreement may waive any rights conveyed to the
owner under this chapter; and

104
105
106
107

(10) any other provision otherwise required by the applicable
laws of the Commonwealth.

108
109

(b) No contract shall contain an acceleration clause under
which any part or all of the balance not yet due may be declared
due and payable because the holder deems himself to be insecure.

110
111
112

(c) At the time of signing, the owner shall be furnished with
a copy of the contract signed by both the contractor and the
owner. No work shall begin prior to the signing of the contract
and the owner receiving the copy of such agreement.

I 13
114
115
116

(d) Any contract entered into between a contractor and a
homeowner shall require the contractor to inform the homeowner
of any and all necessary permits, that it shall be the obligation
of the contractor to obtain said permits, and that homeowners
who secure their own permits will be excluded from the arbitration
and Guaranty Fund provisions of this chapter.

117
118
119
120
121
122

(e) Contracts which fail to comply with the requirements ofthis
section shall not be invalid solely because of noncompliance.

123
124

Section 3. (a) There shall be a state-certified arbitration
program, supervised by the director of arbitration appointed by
the secretary of the executive office of consumer affairs and
business regulation, to consider disputes between owners and
registered contractors and/or subcontractors concerning
contracts for residential contracting services. No claim may be
filed for arbitration after two years from the date of the contract.
Such arbitration shall be performed by an arbitration staff o.
arbitration firm selected by said Secretary and shall operate in
accordance with the rules and regulations promulgated pursuant
to this chapter. The arbitrator’s findings shall be in writing and
shall be issued within sixty days of the director of arbitration’s
acceptance of the application for arbitration.

125
126
127
128
129
130
131
132
133
134
135
136
137
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(b) All registered contractors and subcontractors who enter
into contracts for residential contracting after the date of this Act
impliedly consent to state-certified arbitration, if such arbitration
is requested by the owner within the time periods set by this
chapter. Arbitration claims initiated by the owner may include,
but are not limited to, claims arising from the explicit language
of the contract and that language which can reasonably be inferred
based on the agreed upon work to be performed and/or the
physical evidence presented. Such claims may include:

138
139
140
141
142
143
144
145
146

(1) repair of physical damage to the property incurred as a
result of work performed improperly or incomplete;

147
148

(2) correction of work which was performed in other than
a good and workmanlike manner;

149
150

(3) payment for work which the contractor and/or
subcontractor failed to perform within the time specified in the
contract or, if no time period is specified, within a reasonable
period of time;

151
152
153
154
155 (4) damages arising from the contractor’s or subcontractor’s

breach of warranty for materials, fixtures and goods included in
the contract or for failure to deliver materials, fixtures and goods
paid for by the owner.

156
157
158
159 (c) A contractor or subcontractor who is required to submit

to arbitration as a result of an owner’s application for arbitration
may file a counterclaim in that arbitration based on the same
contract and subject to the same limitations as if the counterclaim
were originally filed as a contractor or subcontractor arbitration
claim.

160
161
162
163
164
165 (d) All owners who enter into contracts for residential

contracting services after the effective date of this Act impliedly
consent to state-certified arbitration, if such arbitration is
requested by a registered contractor or subcontractor within the
time periods set by this chapter. Arbitration claims initiated by
the contractor or subcontractor shall be limited to claims arising
from the explicit language of the contract and that language which
can reasonably be inferred based on the agreed upon work to be
performed and the evidence presented. Such claims shall be
further limited to a determination as to whether the owner is
wrongfully withholding the contractually agreed to compensa-
tion, or any portion thereof.

166
167
168
169
170
fl

<72
173
174
175
176
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177 (e) An arbitrator shall not find for a subcontractor against an
owner if the owner proves payment to the contractor for the goods
and services provided by the subcontractor.

178
179

(f) An owner who is required to submit to arbitration as a result
of an application for arbitration filed by a contractor or
subcontractor may file a counterclaim in that arbitration based
upon the same contract and subject to the same limitations as if
the counterclaim were originally filed as an owner claim.

180
181
182
183
184
185 (g) To initiate state-certified arbitration, the applicant shall file

a written claim, under oath or affirmation, on a form approved
by the director of arbitration, stating the amount of the claim
based on actual loss and such consequential damages as may be
allowed under subsection (b) of this section, the facts and
circumstances giving rise to the claim and any other evidence
supporting such claim as may be required. Upon filing the written
claim, the applicant shall pay a fee which shall be determined by
the secretary of administration and finance under the provisions
of section three B of chapter seven, and the total money generated
from these filing fees shall be no less than is adequate to cover
the total costs of the arbitration process.

186
187
188
189
190
191
192
193
194
195
196
197 (h) The secretary of consumer affairs and business regulations

shall promulgate rules and regulations governing the proceedings
of state certified contractor arbitration which shall promote their
fairness and efficiency. Such rules and regulations shall include,
but not be limited to, a requirement of the personal objectivity
of each such arbitrator adequate notice to the parties, and the
protection of the right of each party to present its case and to be
in attendance during any presentation made by the other party.

198
199
200
201
202
203
204
205 Prior to the adoption, amendment, or repeal of any regulation,

the secretary shall give notice and hold a public hearing in
accordance with chapter thirty A. The director of arbitration shall
be responsible for the implementation of the provisions of this
chapter and such regulations as the secretary may promulgate as
they pertain to the state certified contractor arbitration.

206
207
208
209
210

(i) All findings of fact issuing from arbitration shall be taken
as prima facie evidence in any subsequent action brought by either
party ensuing from the matter considered in said arbitration. If
the contractor, subcontractor or owner is found by the arbitrator

211
212
213
214
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to have violated any of the provisions of this Chapter or to have
breached their obligation under the contract, the arbitrator may
order payment of monetary damages or specific performance. The
party or parties against whom such order is made shall make a
good faith effort to comply within thirty days from the issuance
of such findings or by the deadline set by the arbitrator, if longer
than thirty days.

215
216
217
218
219
220
221
222 (j) A contractor, subcontractor or homeowner may also appeal

the findings of an arbitrator in superior court. Such appeal must
be filed within twenty-one days from the issuance of such findings
and shall stay any work or payment to the owner, contractor or
subcontractor. If the court finds that the appellant did not have
any reasonable basis for appeal or that the appeal was frivolous,
the court shall double the amount of the total award made to the
other party or parties.

223
224
225
226
227
228
229
230 If the contractor or subcontractor fails to appeal the findings

within twenty-one days or fails to comply with the arbitrator’s
order, he shall be subject to a fine of two hundred and fifty dollars
a day up to a maximum of one thousand dollars for each day that
the contractor or subcontractor’s late; the owner’s claim shall then
be referred to the Fund for payment of actual losses; and the
director of arbitration shall then refer the matter to the director
who shall schedule a public hearing on the suspension or
revocation of the contractor’s or subcontractor’s registration in
accordance to chapter thirty A. Furthermore, the attorney general
or the district attorney of the county in which the work has been
performed may bring action on behalf of the commonwealth to
restrain further violation of or to enforce any provision of this
chapter or for such other relief as may be deemed appropriate.

231
232
233
234
235
236
237
238
239
240
241
242
243

(k) Neither an applicant for state-certified arbitration pursuant
to this chapter nor a counterclaimer in such arbitration may
concurrently proceed with pending legal proceedings in a court
of competent jurisdiction against the other party or parties in a
dispute arising from the same facts and circumstances that are
within the scope of matters to be arbitrated. Any action or
proceeding involving an issue subject to such arbitration shall be
stayed if an order for arbitration or an application therefor has
been made under this section or, if the issue is severable, the stay

244
245
246
247
f8
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251
252
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253 may be with respect to such issue only. Upon the filing of a request
254 for arbitration, the applicant must request that any such legal
255 proceedings which they may already filed be stayed by the court
256 of jurisdiction until thirty days from the issuance of the findings
257 by the arbitrator. The defendant in any such legal proceeding may
258 also request that the court stay the proceeding until thirty days
259 from the issuance of the findings by the arbitrator. If the finding
260 is in favor of the owner and the contractor or subcontractor does
261 not comply with the orders that may be contained therein or
262 appeal the findings to superior court pursuant to this section, the
263 Fund administrator shall approve a claim against the Fund to the
264 extent authorized under section six (e). The owner may then
265 resume legal proceedings to seek such additional damages as may
266 be allowed by the court.
267 Section 4. There shall be established a Residential Contractor’s
268 Guaranty Fund within the Executive Office of Consumer Affairs
269 and Business Regulation to compensate owners for actual losses
270 incurred by them as a result of registered contractor or
271 subcontractor conduct which has been found by the arbitrator to
272 be work performed in poor or unworkmanlike manner or which
273 is a violation of any of the prohibited acts listed in section fifteen
274 of this chapter. The secretary of consumer affairs and business
275 regulation shall promulgate such regulations as he/she may deem
276 necessary to implement the Fund under this chapter. Prior to the
277 adoption, amendment or repeal of any regulation, the secretary
278 shall give notice and hold a public hearing in accordance with the
279 requirements of chapter thirty A. The fund administrative shall
280 be responsible for implementing the provisions of this chapter and
281 such regulations or the secretary may promulgate as they relate
282 to the Fund.
283 For purposes of recovery against the Fund, the conduct of a
284 registered contractor or subcontractor shall be deemed to include
285 the conduct of his employees, salespersons, and subcontractors,
286 whether or not an express relationship exists.
287 Section 5. The Fund administrator shall operate the Fund in
288 accordance with this chapter and maintain the Fund at a level
289 which is commensurate with claims anticipated to be made against
290 it. All monies collected shall be deposited to the credit of the Fund
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into a special interest-bearing account to be administered by the
fund administrator who shall invest or reinvest the money on the
Fund. Interest accruing from investment of money in the Fund
shall be credited to the Fund, with a portion of the interest, the
amount of which shall be determined by the fund administrator,
to be applied to educating consumers, contractors and others as
to the requirements of this chapter.

291
292
293
294
295
296
297

Section 6. (a) An owner may make a claim to the Fund only
if he provided the fund administrator with a certified copy of
either:

298
299

#3OO
(1) a final judgement of a court of competent jurisdiction,

with all rights of appeal exhausted, in which the court has found
that the condition precedent to recovery set forth in section eleven
are met and has made a finding as to the dollar value of any actual
loss and other damages as defined in section 3; or

301
302
303
304
305

(2) an arbitrator’s decision in favor of the owner and, where
the contractor or subcontractor has not completed or corrected
the work or paid the owner the amount of the owner’s actual and
consequential damages in accordance with section three.

306
307
308
309
310 (b) A claim may not be brought against the Fund after six

months from the deadline for compliance with the findings by an
arbitrator under this chapter or six months from the final
judgement by a court of competent jurisdiction.

311
312
313
314 (c) A claim under this section may not be construed to limit

the availability of other legal or equitable remedies.315
316 (d) The fund administrator may not award:
317 (1) more than $lO,OOO or any amount necessary to

compensate the owner for his actual loss, whichever is less to any
one claimant or;

318
319
320 (2) more than $75,000 to claimants on account of the conduct

of any one registered contractor or subcontractor within a twelve
month period, unless after the fund administrator has paid out
said $75,000 the registrant has repaid the Fund the full amount;
provided, however, that it is within the discretion of the fund
administrative to waive the limit with cause; or

321
322
323

t »

J25
326 (3) any amount for consequential damages, except as may

be allowed under section three, or for personal injury, punitive
damages, attorney’s fees, court costs, or interest.

327
328
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(e) If at any time the money deposited in the Fund is insufficient
to satisfy any approved claim or portion thereof, the fund admini-
strator, when sufficient money has been deposited in the Fund,
shall satisfy the unpaid claims or portions thereof in the order that
the claims were originally filed with the fund administrator.

329
330
331
332
333
334 (g) The pendency of a claim for arbitration or against the Fund

shall not limit the director of building regulations and standards
from taking disciplinary action against any registered contractor
or subcontractor pursuant to this chapter.

335
336
337

Section 7. (a) When the fund administrator has paid from the
Fund any sum to a claimant, the fund administrator shall be
subrogated to all the rights of the claimants up to the amount paid,
and the claimant shall assign all the claimant’s right, title, and
interest in the claim up to the amount paid to the claimant by
the fund administrator on the claim shall be deposited in the Fund.

338
339
340
341
342
343

(b) Payment from the Fund of any sum to a claimant under
this section shall vest in the fund administrator a right to
reimbursement to the Fund, with interest, any money paid on
account of the registered contractor or subcontractor found by
the fund administrator to be responsible for the claim.

344
345
346
347
348

(c) If the amount paid from the Fund, plus interest at a rate
set by the fund administrator, is not repaid by the registered
contractor or subcontractor on whose account a claim was paid
in full, within thirty days after notice, the attorney general may
seek legal proceedings to recover against the registered contractor
or subcontractor for the amount unpaid. The Fund shall be
entitled to a judgement for such amount upon a showing that;

349
350
351
352
353
354
355

(1) a claim was paid out of the Fund on account of the
defendant and that the Fund has not been reimbursed in whole,
and

356
357
358

(2) the registrant was afforded notice of any opportunity to
participate in state-certified arbitration of the claim, and

359
360

(3) no appeal is pending, and361
(4) the fund administrator has directed payment from tl

Fund based on the final decision or order of the arbitrator or a
final judgement of a court of competent jurisdiction.

362
363
364

(d) The fund shall be deemed a creditor with respect to any
amount paid from the Fund for the purpose of excepting to any

365
366
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367 discharge of the registered contractor or subcontractor under
federal bankruptcy law.368

Sections, (a) No contractor or subcontractor shall undertake,
offer to undertake, or agree to perform residential contracting
services unless registered therefor with the approval of the bureau
of building regulations and standards.

369
370
371
372
373 (b) It shall be the duty of the director to issue and deliver a

certificate of registration to all applicants who have been approved
for registration.

374
375

(c) In the case of registration by a corporation or partnership,
an individual shall be designated to be responsible for the corpo-
ration’s or partnership’s work. The corporation or partnership
and its designee shall be jointly and severally liable for:

376
377
378
379

(i) payment of the registration fee;
(ii) payment to the Fund as required herein; and

380
381
382 (iii) violations of any provisions of this chapter, including

actions by the registrant’s employees, subcontractors or sales-
persons.

383
384

(d) In those municipalities where registration is required, the
applicant must show proof of registration by the Commonwealth,
along with the applicant’s registration number, in order to qualify
for the local registration.

385
386
387
388

Section 9. Any person desiring to be registered as a contractor
or subcontractor shall make a written application under oath to
the director on a form provided by him. Said application shall
set forth information that includes, but is not limited to:

389
390
391
392

(i) applicant’s name, home address, business address, exclusive
of post office box addresses, and social security number;

393
394
395 (ii) the names and addresses of any and all owners, partners

or trustees of an applicant including, in case of corporate entities,
the names and addresses of any and all officers, directors and
principal shareholders, and copy of a business certificate if a
registrant is not incorporated. If such corporate information is
accurately reflected in the articles of organization or amendments
thereto, or a current annual report of condition or other
documents on file with the secretary of state or the Securities and
Exchange Commission, a copy of the relevant sections of such
filing shall satisfy the application requirements specified herein.

396
397
398
"*99

k .

90
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402
403
404
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If a person is conducting business in the Commonwealth under
any title other that his real name, individually or as a partnership,
a copy of the certificate filed with the clerk of the city or town
where an office of such person or partnership may be situated
pursuant to section five of chapter one hundred and ten shall
satisfy the application requirements specified herein.

405
406
407
408
409
410

(iv) whether the applicant has ever been previously registered
in Massachusetts as a contractor or subcontractor pursuant to this
chapter, under what other names he was previously registered,
whether there have been previous arbitration findings against him,
whether there is money owing to the Fund on account of such
findings or judgements against him, and whether his registration
has ever been suspended or revoked.

411
412
413
414
415
416
417

Section 10. (a) Every contractor and subcontractor as defined
in this chapter shall pay a registration fee in an amount to be
determined by the secretary of administration and finance. Said
fee shall be payable upon application for registration and renewal.

418
419
420
421

Every individual construction supervisor licensed in accordance
with section ninety-four of chapter one hundred and forty-three
who is also acting as a contractor as defined in this chapter shall
register pursuant to sections eight and nine but shall be exempt
from the registration fee required by this section, upon presen-
tation to the director, of documentation that the license fee has
been paid and that the license is current. Such licensee shall be
required to submit to the director such information as the director
may require under sections eight and nine of this chapter, and shall
be issued a certificate of registration under subsection (b) of
section eight of this chapter.

422
423
424
425
426
427
428
429
430
431
432

(b) In addition, every contractor and subcontractor as defined
in this chapter, shall pay a fee to the fund with his application
for registration. The amount of such fee shall be based upon the
number of persons in his employ at the time of application. A
contractor or subcontractor with fewer than four employees shall
pay a fee of $100; with four to ten employees, the fee shall be S2OC
with eleven to thirty employees the fee shall be $300; with more
than thirty employees the fee shall be $5OO. Such payment will
be refunded if the application is denied by the director. No
contractor or subcontractor shall be required to pay this fee more
than once unless the fund administrator determines that the

433
434
435
436
437
438
439
440
441
442
443
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amount of the Fund is insufficient to maintain it at a level
commensurate with claims made against said Fund, in which case
after a public hearing, the director in consultation with the fund
administrator, may assess each home improvement contractor or
subcontractor an appropriate fee, the amount to be determined
by the secretary of administration and finance; provided, however,
that the director may not assess any registrant more than once
in any twelve month period.

444
445
446
447
448
449
450
451

(c) Each certificate of registration issued by the director shall
bear a number, shall be valid for two years from the date of its
issuance, may be renewed upon approval of application to the
director on a form provided by him, shall not be transferable, and
shall be exercised only by the registrant.

452
« 453
”

454
455
456
457 Section 11. (a) No application for registration or renewal

conforming to the requirement of this chapter may be denied
except for a finding by the director that the applicant, partnership
or corporation has done one or more of the following acts which
are grounds for denial:

458
459
460
461
462 (i) made material omissions or misrepresentations of fact on

application for registration or renewal under this chapter or on
an application for licensure or renewal under section ninety-four 1
of chapter one hundred and forty-three; or

463
464
465
466 (ii) failed to pay either the registration fee or the payment

to the Fund required by this chapter; or467
468 (iii) failed consistently to perform contracts or has

performed said contracts in an unworkmanlike manner or has
failed to complete said contracts with no good cause or has
engaged in fraud or bad faith with respect to said contracts; or

469
470
471
472 (iv) failed to meet or has violated any of the requirements

for registered contractors or subcontractors set forth in this
chapter or has performed or is attempting to perform any act
prohibited by this chapter.

473
474
475
,476 (b) If a registration is refused, the applicant may, within ten

days from the date notice of refusal is mailed, make a request for
reconsideration. The director must render his decision within a
reasonable period of time, but not more than sixty days following
the request.

t 1,/8
479
480
481 Section 12. (a) The director shall keep on file, in convenient

form and open to public inspection, all applications for482
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registration and copies of registrations issued and the names of
all contractors or subcontractors whose registration has been

483
484
485 revoked, suspended or surrendered;

(b) All building permits shall clearly state that persons
contracting with unregistered contractors do not have access to
the guaranty fund or state-certified arbitration under this chapter;

486
487
488

(c) Every contract, building permit and advertisement shall
display the contractor’s or subcontractor’s certification of
registration number;

489
490
491
492 (d) Every registered contractor or subcontractor shall notify

the director within thirty days of any change of trade name or
address.

493
494
495 (e) Upon the expiration, termination or voluntary surrender of

a registration, the registrant shall deliver the registration to the
director who shall cancel the registration and endorse the date of
expiration, termination or surrender.

496
497
498

(f) If a certificate of registration is lost, misplaced or destroyed,
the registrant shall file an affidavit to that effect and the director,
for a nominal fee, shall issue a replacement registration, clearly
identified as such, both on the certificate of registration and in
the records of the director.

499
500
501
502
503

Section 13. The following persons are not required to be
registered under this chapter;

504
505

(a) the Commonwealth or any of its political subdivision;506
(b) Any school, public or private, offering as part of a

vocational education program courses and training in any aspects
of home construction or home improvements;

507
508
509

(c) Electricians, plumbers, architects or any other persons who
are required by law to attain standards of competency or
experience as a prerequisite to licensure for and engaging in such
profession and who are acting exclusively within the scope of the
profession for which they are currently licensed pursuant to such
other law, construction supervisors excepted;

510
511
512
513
514
515

(d) Persons dealing in the sale of goods or materials w ,
neither arrange to perform nor perform directly or indirectly any
work or labor in connecting with the installation of or application
of the goods or materials;

516
517
518
519

(e) Persons building their own home or personally doing the
renovations;

520
521



1990] HOUSE No. 43 15

(f) Any individual who performs labor or services for a
contractor or subcontractor, for wages or salary and who does
not act in the capacity of a contractor;

522
523
524
525 (g) Any contractor or subcontractor who works on one

undertaking or project by one or more contracts where the
aggregate contract price is less than five hundred dollars;
provided, however, that the contract is not in an amount of less
than five hundred dollars for the purpose of evading this chapter;

526
527
528
529

(h) Persons who install central heating, air-conditioning
systems, or energy-conservation devices;

—
530#531

(i) Any contractor or subcontractor who works exclusively in
any of the following home improvement areas: landscaping; or
interior decorating; or interior painting or wall covering; or
finished floor covering, including but not limited to carpeting,
vinyl floor covering, tile; or fencing or free-standing masonry
walls; or above-ground swimming pools; or shutter or awning
installation; or ground level patios.

532
533
534
535
536
537
538

Section 14. Prior to its expiration date, a certificate of
registration may be suspended or revoked by the director, upon
recommendation by the advisory board and in accordance with
the procedures and on the grounds set forth in section eleven, or
may be terminated by voluntary surrender by the registrant.
Further grounds for suspension or revocation are;

539
540
541
542
543
544

(a) a violation by a registrant or any agent or employee of the
registrant of any of the provisions of this chapter; and

545
546

(b) the payment of any amount from the Fund because of the
conduct of a registered contractor or subcontractor where said
contractor or subcontractor has not repaid the Fund in full,
including the appropriate amount of annual interest.

547
548
549
550

Section 15. The director, in consultation with the advisory
board, shall be responsible for the implementation of the provi-
sions of this chapter and the promulgation of such rules and regu-
lations as he shall deem necessary to implement the provisions
and purposes of this chapter. Prior to the adoption, amendment
or repeal of any regulation, the director shall give notice and hold
a public hearing in accordance with the requirements of
chapter thirty A.

551
552
553

t i
556
557
558

Section 16. (a) The following acts are prohibited by
contractors or subcontractor:

559
560
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i

(1) Operating without a certificate of registration issued by
the director;

561
562

(2) Abandoning or failing to perform, without justification,
any contract or project engaged in or undertaken by a registered
contractor or subcontractor, or deviating from or disregarding
plans or specifications in any material respect without the consent
of the owner;

563
564
565
566
567
568 (3) Failing to credit to the owner any payment they have

made to the contractor or his or her salesperson in connection
with a residential contracting transaction;

569
570

(4) Making any material misrepresentation in the procure-
ment of a contract or making any false promise of character likely
to influence, persuade or induce the procurement of a contract;

571
572
573

(5) Knowingly contracting beyond the scope of the
registration as a contractor or subcontractor;

574
575

(6) Engaging in any fraud in the execution of, or in the
material alteration of any contract, mortgage, promissory note or
other document incident to a residential contracting transaction;

576
577
578
579 (7) Preparing, arranging, participating in arranging, or

accepting any mortgage, promissory note, or other evidence of
indebtedness upon the obligations of a residential contracting
transaction with knowledge that it recites a greater monetary obli-
gation than the consideration for the home construction or home
improvement work;

580
581
582
583
584
585 (8) Publishing, directly or indirectly, any advertisement

relating to home construction or home improvements which does
not contain the contractor’s or subcontractor’s registration or
which does contain an assertion, representation or statement of
fact which is false, deceptive, or misleading; said advertising shall
be consistent with the existing rules, regulations or guidelines of
the attorney general;

586
587
588
589
590
591
592 (9) Advertising in any manner that a registrant is registered

under this chapter unless the advertisement includes an accurate
reference to the contractor’s or subcontractor’s registration. ,

593
594

(10) Violation of the building laws of the commonwealth o
of any political subdivision thereof;

595
596

(11) Misrepresenting a material fact by an applicant in
obtaining a registration;

597
598
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(12) Failing to notify the director of any change of trade
name or address as required by section twelve;

599
600

(13) Conducting a residential contracting business in any
name other than the one in which the contractor or subcontractor
is registered;

601
602
603

(14) Failing to pay for materials or services rendered in
connection with his operation as a contractor or subcontractor
where he has received sufficient funds as payment for the
particular construction work project or operation for which the
services or materials were rendered or purchased;

604
605
606
607
'6OB

(15) Failing to comply with any order, demand or
requirement lawfully made by the director, director of arbitration
or fund administrator under and within the authority of this
chapter:

609
610
611
612
613 (16) Demanding or receiving payment in violation of clause

six of paragraph (a) of section two of this chapter;614
615 (17) Violating any other provisions of this chapter.

(b) Violations of this section shall subject the violator to the
administrative sanctions of section seventeen and to criminal
prosecution as prescribed in section eighteen.

616
617
618
619 (c) Violations of any of the provisions of this chapter shall

constitute an unfair or deceptive act under the provisions of
chapter ninety-three A.

620
621
622 Section 17. (a) If the director, in consultation with the advisory

board, determines that any registrant is guilty of a violation of
any of the provisions of this chapter, the director may:

623
624
625 (i) Suspend the registrant’s certificate ofregistration for such

period of time as shall be determined by the director or the director
of arbitration;

626
627
628 (ii) Revoke the registrant’s registration; or
629 (iii) Reprimand the registrant
630 (b) The director, in consultation with the advisory board, may

assess an administrative penalty not to exceed $2,000. payable
within thirty days of order, for each violation of any provision
of this chapter committed by contractors or subcontractors who
are registered or who are required to be registered under this
chapter. This penalty shall be deposited in the Fund.

tl
tn
634
635
636 (c) In determining whether to impose an administrative

penalty, the director, in consultation with the advisory board,637
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shall consider the seriousness of the violation, the deleterious
effect of the violation on the complainant, any good faith on the
part of the contractor or subcontractor, and the contractor’s or
subcontractor’s history of previous violations.

638
639
640
641
642 Section 18. (a) Any contractor or subcontractor who shall

knowingly, willfully, or negligently operate without obtaining a
certificate of registration as required by this chapter and who is
not otherwise exempted from the registration requirement or any
contractor or subcontractor who continues to operate after
revocation of or during suspension of, or who fails to renew his
certificate of registration, shall be punished by a fine not exceeding
$5,000 or imprisonment not exceeding two years, or both.

643
644
645
646
647
648
649
650 (b) Any person who knowingly and willfully, violates any of

the provisions of this chapter, with respect to which a greater
penalty is not otherwise provided by the provisions of this
chapter or by any other law, may be punished by a fine of not
more than $2,000 or by imprisonment for not more than one year
or both.

651
652
653
654
655

(c) Such fines and imprisonment shall be in addition to any
administrative penalty otherwise applicable thereto and may be
sought in an action brought by the attorney general or the district
attorney.

656
657
658
659

Section 19. (a) If the director concludes, after consultation
with the advisory board, that continuing conduct by any person
alleged to be in violation of this chapter may result in substantial
or irreparable harm to any citizen of the commonwealth, he may
seek;

660
661
662
663
664

(1) A permanent or temporary injunction with respect to the
conduct from the superior court ofany county in which the alleged
violation is occurring, or in which the violator has its principal
place of business; or

665
666
667
668

(2) Restitution or an order requiring satisfactory completion
of the contractor’s contract. The director is not required to f' 1
a bond or to show a lack of an adequate remedy at law wi f
seeking an injunction under this section against any person,
association, partnership, or corporation not registered under this
chapter.

669
670
671
672
673
674

Section 20, This chapter shall not be construed to relieve or
lessen the responsibility of any person registered under this

675
676



1990] HOUSE - No. 43 19

t

677 chapter or licensed under section ninety-four I of chapter one
678 hundred and forty-three, the provisions herein for any loss of life
679 or damage to person or property, nor shall the Commonwealth
680 be deemed to have assumed any such liability by reason of the
681 issuance of registration or licensure.
682 Section 21. The provisions of sections eight and ten so inserted
683 by section one of this act shall take effect as of July I, 1991 and
684 all other provision of this act shall take effect as of January I,
685 1992.
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