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THE COMMONWEALTH OF MASSACHUSETTS
COMMISSION AGAINST DISCRIMINATION

1 ASHBURTON PLACE
BOSTON, MASSACHUSETTS 02108, OCTOBER 30, 1989

The Honorable Michael J. Connolly,
Secretary of the Commonwealth of Massachusetts

Regulations Division, Room 2A, McCormack State Office Building
1 Ashburton Place, Boston, Massachusetts 02139

RE: Legislation 1990

Dear Mr. Secretary;
In Compliance with Section 33 of Chapter 30 of the General Laws,

attached herewith are legislative recommendations for filing by the
Massachusetts Commission Against Discrimination.

In further compliance with the above section, I am pleased to submit
detailed explanations of the provisions of this legislation.

Thank you for your anticipated cooperation.

Very truly yours.

ALEX RODRIQUEZ,
Chairman

KATHLEEN M. ALLEN,
Commissioner

FREDERICK A, HURST,

®fje Commontocaltf) o( Maiiacbuietti

Commissioner
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i. An Act to further reduce the cost of administrating
COMPLIANCE WITH THE COMMONWEALTH’S CIVIL RIGHTS LAWS.

This bill will clarify thepower of the Commission to seek and receive
monies from private foundation grants, the federal government, and
other sources. In this time of limited state financial resources, the
Commission believes that it will be beneficial to have the ability to
seek out other funding sources in both the private and public sector.

2. An Act to allow the Massachusetts commission against

DISCRIMINATION TO ASSESS COSTS AFTER A FINDING OF

DISCRIMINATION.

The Massachusetts Commission Against Discrimination is
recognized as a forum with representation of the highest quality and
expertise in the field of discrimination. As a result, the Commission
must expend its limited resources pertaining to the high cost of such
quality litigation.

Complainants who are either represented by private counsel or
commission counsel are furnished with expert testimony, competent
preparation of their case as well as qualified hearing officers to hear
their case within the agency. The costs incurred by the complainant
or the Commission in representing an individual are high. As an
example, expert medical testimony is increasingly necessary in the trial
of handicap discrimination cases. This enactment would affect that
high cost by giving the Commission discretion to assess such costs
against a respondent who has been found liable for discrimination.

In addition to costs incurred by the prevailing party or the
Commission counsel representing said party, the Commission must
currently bear the high costs of conducting the hearings. Such costs
include, but are not limited to, stenographic and transcript services.
Assessing these costs to respondent would reduce the Commission’s
cost and allow additional hearings to take place as well as allow for

LEG ISLA LIVERECOMMENDATIONS OF THE
COMMISSION A GAINST DISCRIMINA TION
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speedier resolution of complaints. As it stands now, the number of
hearings that the commission may hold is limited due to budgetary
restraints.

One of the purposes of the Commission is to provide a speedy
effective forum to address complaints of discrimination. As a result
of the high costs associated with this type of case, individuals are
choosing the court system as an alternative due to the ability to recover
their costs. This defeats the purpose of the Commission. This
enactment would reduce the caseload of the courts by eliminating
unnecessary proceedings and thus hasten the delivery of justice.
Additionally, the passage of a bill allowing the Commission to assess
costs after a finding of discrimination would promote the speedy and
inexpensive resolution of complaints by discouraging parties from
protracted litigation.

3. An Act TO FURTHER FAIR HOUSING

In every testing program that has been conducted in Massachusetts,
housing discrimination continues to be a significant and unremitting
problem for persons of color, Hispanics, public assistance recipients,
and families with children, particularly those that are female headed.

A series of articles by the Boston Herald, which recently conducted
its own race discrimination testing program in the greater Boston area,
and reported an extremely high incidence of discrimination, a finding
that parallels MC AD’s testing program results over thepast five years.

The MCAD understands that the state’s fiscal situation makes
administration initiatives extremely difficult. However, it is proposed
that the administration mount an aggressive initiative against housing
discrimination by funding a statewide testing and enforcement
program, funded by the real estate industry through an increased
licensing fee. An increase as small as ten dollars would produce one
million dollars per year to provide for testing and enhanced
enforcement efforts.

The legislation is submitted only after a four-year effort to prevail
upon the real estate industry to better police itself so that public
enforcement efforts could be decreased. The Greater Boston Real
Estate Board has long recognized the severity of the discrimination
problem, and it committed itself three years ago to a very strong three-
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year educational and self-testing program. Unfortunately, the
leadership changed, and along with it the Board’s commitment to
testing. Despite the fact that there is general agreement that housing
testing is like drug testing, in that it is hard to identify the problem
without testing, and despite the fact that at least one other real estate
board, the Grand Rapids, Michigan, board, has successfully
conducted a self-testing program, the Greater Boston Board
announced last year that it was withdrawing its plan to do self-testing.

It is understood that the Massachusetts licensing fee for real estate
agents is one of the lowest in the nation. Last year was the first time
in eleven years that the fee had been increased. It rose from $6O every
two years to $9O every two years. New York’s fee is $l5O for two years;
Connecticut’s is three times that of Massachusetts. It is suggested that
Massachusetts licensees pay $lO per year in an increased fee to fund
the testing efforts of MCAD.

This bill also comes at a time of decreased funding by the federal
government. Massachusetts has been the recipient of discretionary
grants from HUD to conduct testing in each of the past four years.
This year, HUD had redesigned the program, so that it is unlikely
that public agencies like MCAD can be recipients. The increased
licensing fee will not only affect the availability of housing for blacks
and Hispanics, it will also have a significant impact on housing
available for public assistance recipients with Section 8 or 707
certificates. The tests have established that discrimination against
these families is severe. The result of widely publicized tests on Cape
Cod in 1985 was a significant change in the behavior of brokers. Before
the testing program was announced, fifty percent of the certificates
were being returned to the state unused. There were zero returns after
the program was announced. If it is assumed that the cost of housing
a homeless family of four in a motel is as little as $12,000 per year,
the impact of a strong, statewide testing program is clearly enormous.

Those who use the services should pay for those services. The testing
of real estate practices engaged in by brokers and agents should be
paid for those who wish to obtain a license and renewal of a license
in Massachusetts.
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4. An Act relating to discrimination in education

Massachusetts General Laws, Chapter 151C, §2, in its current form,
provides protection against discriminatory practices for those
individuals seeking admission into educational institutions. With the
exception of complaints pertaining to sexual harassment or
complaints filed by graduate students, the current law does not
provide any protections against discrimination for a student who has
been accepted and enrolled in the many schools, colleges and
universities within the Commonwealth.

The proposed amendmentwill increase the level of protection under
this Chapter by making it unlawful to discriminate against any student
regardless of whether such discrimination occurs during the admission
process, during the academic year, or post graduation. Passage of this
bill would insure that all students would be treated equally,
particularly with regard to benefits apd services provided by each
institution.

The proposed amendment would also eliminate the inconsistencies
within the current statutory provisions. As mentioned above, most
ofthe provisions under this statute relate only to the admission process
followed by educational institutions. Since this law was originally
passed, several amendments have been passed giving expanded
coverage to certain individuals protected by the law. The proposed
amendment would eliminate these inconsistencies by providing a
comprehensive law that would prohibit discrimination at any
educational institution at any level.

Finally, passage of this bill would allow aggrieved individuals to
have their complaints addressed by the Commission. This would take
away some of the burdensome caseload within the courts where many
complaints of this nature are filed due to the lack of an administrative
forum.

5. An Act authorizing the commission against discrimination to
AWARD ATTORNEY’S FEES TO PRIVATE ATTORNEYS REPRESENTING
COMPLAINANTS.

Pursuant to M.G.L. Chapter 1518, §9, a complainant may remove
a complaint to the Superior or Probate court for the county in which
the alleged unlawful practice occurred. If the court finds for the
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petitioner it shall, in addition to any other relief and irrespective of
the amount in controversy, award the petitioner reasonable attorney’s
fees and costs unless certain circumstances would render such an
award unjust.

In 1976, the Supreme Judicial Court held that because there is no
specific statutory grant to the MCAD of the power to grant counsel
fee awards,the Commission did not have authority to award such fees
to a successful complainant. Nonetheless, the court noted, gratis
dictum, that the statute posed an “incongruity”. Bournewood
Hospital v. MCAD, 371 Mass. 303, 358 N.E. 2d 235 (1976).

The Commission strongly urges passage of a bill amending M.G.L.
c. 1518, to empower the hearing commissioner to award reasonable
attorney’s fees in appropriate cases. Such an amendment would not
only cure the “incongruity” in the statute, but also have strong public
policy implications..

First, the authorization forward attorney’s fees would discourage
forum shopping which the Sypreme Judicial Court has refused to
sanction in analogous situations. See Bournewood, supra.

Second , it would keep cases within the Commission and thus
comport with the broader purpose of any administrative hearing
procedure which is to relieve the courts of its ever increasing docket.

Third, it would comport with the broader purposes of the civil rights
law by allowing prevailing complainants, who have elected the
Commission as a forum, to realize their full out-of-pocket emotional
damage awards.

Fourth, it would encourage the growth of a more active and
competent complainant’s bar by encouraging lawyers to entertain
discrimination cases at the adminstrative level and hence, develop an
expertise in the area.

Fifth, it would enable the Commission to apply its budget in a more
cost effective manner. The lack of private bar involvement places a
heavy financial burden upon the Commission, which is required by
law to prosecute the cases of complainants who do not have their own
counsel.

The $ 10,000 ceiling within the proposal has been included as a result
of concerns addressed by the Joint Committee on Commerce and
Labor during the 1986 Legislative session. The Commission believes
that with the ceiling, the Commission would be able to award an
appropriate figure for attorney’s fees. The ceiling was set at the ten
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thousand dollar level taking into consideration the average length of
public hearings and the amount of work required to prove
a discrimination case.

Finally, awards for attorney’s fees would be subject to the
Commission’s appeal provisions and judicial review. Because of these
procedures, concerns of abuse of discretion should be satisfied.

6. An Act to amend the commonwealth’s antidiscrimination
LAWS TO COMPY WITH THE FEDERAL FAIR HOUSING AMENDMENTS
ACT OF 1988.

Sections 1-2, 6-13, 15-17, 21 and 23: These sections amend various
provisions of Chapter 1518 to conform to the federal law by adding
handicap as a prohibited basis of discrimination in housing.

Section 3-4: These sections broaden the scope of Chapter 1518 to
conform to the federal law by comprehensively prohibiting
discrimination in all aspects of the real estate industry, including
financing, appraising, multiple listing services and brokers’
organizations.

Section 5: This section broadens the prohibition against retaliation
to conform to the federal law by prohibiting the taking of any adverse
action against a person because he/she has exercised or enjoyed or
been aided or encouraged to enjoy any right protected by Chapter
1518.

Section 14: This section amends Chapter 1518 to conform to the
federal law by not requiring landlords to rent to an individual whose
tenancy would constitute a direct threat to the health and safety of
other individuals or would result in substantial physical damage to
property; and by prohibiting discrimination in the advertising of
housing.

Sections 18 and 19; These sections amend the child discrimination
provisions of Chapter 1518 to conform to the federal law by
prohibiting discrimination against any person who has a child or
children in the terms, conditions, or acquisition of housing and by
removing an exemption that is not contained in the federal law for
certain large developments where substantial numbers of children
reside.

SUMMARY
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Sections 20-23; These sections amend the anti-“blockbusting”
provisions of Chapter 1518 to conform to the federal law by adding
sex, handicap and children as prohibited grounds for “blockbusting”.

Section 24; This section amends Chapter 1518 to conform to the
federal law by eliminating the $2,000 limit of the amount of actual
damages that the Massachusetts Commission Against Discrimination
(“MCAD”) can award to a victim of discrimination in housing.

Section 25: This section amends Chapter 1518 by authorizing
MCAD to assess civil penalties against those who are found, after
public hearing, to have engaged in unlawful discrimination in housing,
in an amount up to $lO,OOO for first offenders, up to $25,000 for second
offenders, and up to $50,000 for third or more offenders.

Section 26: This section amends Chapter 1518 to conform to the
federal law by removing a provision which could subject a
complainant to a criminal penalty for wilfully filing a false complaint
with MCAD.

Section 27: This section amends Chapter 1518 to conform to the
federal law by authorizing the courts to award punitive damages to
victims of discrimination in housing.

An Act to increase the remedies available to victims of

DISCRIMINATION IN PLACES OF PUBLIC ACCOMMODATION,

The Massachusetts Commission Against Discrimination enforces
the law prohibiting discrimination in places of public accommodation.
The Commission believes that the current civil remedies provided by
the law are too minimal and are not sufficient to either encourage
individuals to pursue their rights nor to discourage violators of the
law.

The Senate Post Audit and Oversight Committee, in its report on
AIDS discrimination in public accommodations, commented upon
the very minimal damages available under the law. It found that the
current damage provision did not provide enough incentive for those
who had been discriminated against to bring a Complaint and pursue
enforcement of their rights. The act relies in part upon a private
Attorney General theory of enforcement; it is thus crucial that
individuals have an incentive to vindicate their civil rights.
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This bill changes the existing law to provide for a civil forfeiture
in addition to any award of actual damages; raises the minimum
forfeiture from $3OO to $1,000; authorizes punitive damages where
appropriate, and removes a provision of the current law which could
be constructed to prohibit an award of damages against more than
one malefactor for a single act of discrimination.
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