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Accompanying the fifteenth recommendation of the Department
of Revenue (House, No. 228). Taxation.

In the Year One Thousand Nine Hundred and Ninety

An Act relating to the administration and enforcement ot
CERTAIN STATE TAXES.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The second paragraph ofsection sof chapter 628
2 of the General Laws, as appearing in the 1988 Official Edition,
3 is hereby amended by striking out the second sentence and
4 inserting in place thereof the following sentence: The term
5 “employer”, as used in this paragraph, includes an officer, director
6 or employee of a corporation or of a dissolved corporation, a
7 member or employee of a partnership or an employee of an
8 individual proprietorship who as such officer, director, employee
9 or member is under a duty to withhold and pay over taxes in

10 accordance with this section and section two.

1 SECTION 2. Section 7of chapter 62C of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking out the first sentence and inserting in place thereof the
4 following sentence: Every partnership, other than a corporate
5 trust as defined in chapter sixty-two, engaged within the common-
-6 wealth in any business, activity or transaction, whether or not it
7 maintains an office or place of business within the commonwealth,
8 shall file, on or before the fifteenth day of the fourth month
9 following the close of each taxable year, an information return

10 sworn to by a member of the partnership.

1 SECTION 3. Section 22 of said chapter 62C, as so appearing,
2 is hereby amended by adding at the end thereof the following
3 paragraph:
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4 The commissioner is further authorized to permit the proper
5 tax officer of any province of Canada, or any agent or agency
6 designated under the laws of such province to be the representa-
7 live of such province to inspect any return required to be filed
8 with the commissioner, or may furnish to such officer or his
9 authorized representative any tax information on the same basis

10 and to the same extent as he may furnish such return or tax infor-
-11 mation to any territory or state of the United States, or any
12 political subdivision thereof.

1 SECTION 4. Section 24 of said chapter 62C, as so appearing,
2 is hereby amended by striking out the first paragraph and inserting
3 in place thereof the following paragraph:
4 For the purpose of ascertaining the correctness of any return,
5 making a return where none has been made, determining the
6 liability of any person for any tax or the liability of any transferee
7 or fiduciary of any person in respect of any tax, or collecting any
8 such liability, the commissioner or his duly authorized representa-
-9 tive is authorized to examine any books, papers, records, or other

10 data which may be relevant or material to such inquiry or an
I I inquiry into any offense connected with the administration or
12 enforcement of any tax.

1 SECTION 5. Section 24 of said chapter 62C, as so appearing,
2 is hereby further amended by striking out the third paragraph and
3 inserting in place thereof the following paragraphs:
4 If the books, papers, records and other data of the taxpayer
5 do not exist or are inadequate, the commissioner may utilize such
6 statistical or non-statistical sample methods in determining a
7 taxpayer’s proper tax which he deems appropriate and which
8 comply with procedures utilized under the Code.
9 If the books, papers, records and other data of the taxpayer

10 are so voluminous as to make a complete audit thereof impractical
I 1 and inefficient, the commissioner may use such statistical or non-
-12 statistical sample methods in conducting such audit as may be
13 agreed upon by the parties and project the audit findings derived
14 therefrom over the entire audit period to determine the proper
15 tax. If after a good faith effort the parties cannot reach such an
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16 agreement, the commissioner may utilize such statistical or
17 nonstatistical sample methods which he deems appropriate and
18 which comply with procedures utilized under the Code.

1 SECTION 6. Subsection (b) of section 26 of said chapter
2 62C, as so appearing, is hereby amended by adding at the end
3 thereof the following sentence: - If, however, the person to be
4 assessed agrees to the assessment or waives the thirty-day period,
5 the proposed assessment may be made at any time after notice
6 of intention to assess is given to such person.

1 SECTION 7. The first sentence of subsection (h) of section 26
2 of said chapter 62C, as so appearing, is hereby amended by
3 striking out, at the end thereof, the words “return was filed” and
4 inserting in place thereof the following words; date the return
5 was filed or the date it was required to be filed, whichever occurs
6 later.

1 SECTION 8. The first sentence of subsection (i) of section 26
2 of said chapter 62C, as so appearing, is hereby amended by
3 striking out, at the end thereof, the words “return was filed” and
4 inserting in place thereof the following words: date the return
5 was filed or the date it was required to be filed, whichever occurs
6 later.

1 SECTION 9. Said chapter 62C, as so appearing, is hereby
2 further amended by inserting after section 27 the following
3 section;
4 Section 27A. (a) Except as otherwise provided in this section,
5 the period for assessing any tax which is attributable to any
6 partnership or S corporation item (or affected item) for a
7 partnership or S corporation taxable year shall not expire before
8 the date which is three years after the later of the date on which
9 the partnership or S corporation return for such taxable year was

10 filed, or the last day for filing such return for such year, determined
11 without regard to extensions.
12 (b) The period described in subsection (a), including an
13 extension period under this subsection, may be extended with
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14 respect to any partner or S corporation shareholder by an
15 agreement entered into by the commissioner and such partner or
16 such shareholder, and with respect to all partners or all S corpo-
-17 ration shareholders, by an agreement entered into by the commis-
-18 sioner and the partnership or S corporation, or its duly authorized
19 representative, before the expiration of such period. The
20 agreement must expressly provide that it applies to tax
2! attributable to partnership or S corporation items.
22 (c) If any partner or S corporation has, with intent to evade
23 tax, signed or participated directly or indirectly in the preparation
24 of a partnership or S corporation return, which includes a false
25 or fraudulent item
26 (i) in the case of partners or shareholders so signing or parti-
-27 cipating in the preparation of the return, any tax attributable to
28 any partnership or S corporation item (or affected item) for the
29 partnership or S corporation taxable year to which the return
30 relates may be assessed at any time, and
31 (ii) in the case of all other partners or S corporation share-
-32 holders, subsection (a) shall be applied with respect to such
33 return by substituting “six years” for “three years”.
34 (d) If any partnership or S corporation omits from gross
35 incomes an amount properly includible therein which is in excess
36 of twenty-five per cent of the amount of gross income stated in
37 its return, subsection (a) shall be applied by substituting “six
38 years” for “three years”.

39 (e) In the case of a failure by the partnership or S corporation
40 to file a return for any taxable year, any tax attributable to a
41 partnership or S corporation item (or affected item) arising in such
42 year may be assessed at any time.
43 (f) The provisions of this section shall apply also in the case
44 of any addition to tax, additional tax or penalty imposed under
45 any other provision of this chapter, chapter sixty-two B, sixty-
-46 three B, or any other provision of law.

1 SECTION 10. Section 29 of said chapter 62C, as so appearing,
2 is hereby amended by striking out the first sentence and inserting
3 in place thereof the following sentence: If the commissioner
4 believes that the assessment or collection of any tax will be
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5 jeopardized by delay, he shall, whether or not the time otherwise
6 prescribed by law for making return and paying such tax has
7 expired, immediately assess such tax together with all interest and
8 penalties, as provided by law.

1 SECTION 11. Section 33 of said chapter 62C, as so appearing,
2 is hereby amended by striking out subsection (a) and inserting
3 in place thereof the following subsection;
4 (a) If any return is not filed with the commissioner on or before
5 its due date or within any extension of time granted by him, there
6 shall be added to and become part of the tax, as an additional
7 tax, a penalty of one percent of the amount required to be shown
8 as the tax on such return for each month or fraction thereof during
9 which such failure continues, not exceeding, in the aggregate,

10 twenty-five percent of said amount; provided, however, that such
11 penalty shall not be less than one hundred dollars, or ten percent
12 of the amount required to be shown as the tax on such return,
13 whichever sum is the lesser.

1 SECTION 12. Said chapter 62C, as so appearing, is hereby
2 amended by inserting, after section 33A, the following section:
3 Section 338. (a) If any part of any underpayment, as
4 hereinafter defined, is due to negligence or disregard of rules and
5 regulations (but not due to fraud), there shall be added to the tax
6 an amount equal to the sum of (i) five per cent of the
7 underpayment and (ii) an amount equal to fifty per cent of the
8 interest payable under section thirty-two with respect to the
9 portion of such underpayment which is attributable to negligence

10 for the period beginning on the last date prescribed by law for
11 payment of such underpayment (determined without regard to
12 any extension) and ending on the date of the assessment of the
13 tax (or, if earlier, the date of payment of the tax).
14 (b) For purposes of this section, the term “negligence” includes
15 any failure to make areasonable attempt to comply with the provi-
-16 sions of this chapter or the statutes referred to in section two; the
17 term “disregard” includes any careless, reckless or intentional
18 disregard; and the term “underpayment” means the amount by
19 which the tax exceeds the excess of the sum of (i) the amount
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20 shown as the tax by the taxpayer upon his return (determined
21 without regard to any credit for an overpayment for any prior
22 period), if a return was made by the taxpayer within the time
23 prescribed for filing such return (determined with regard to any
24 extension of time for such filing) and an amount was shown as
25 the tax by the taxpayer thereon, plus (ii) any amount, not shown
26 on the return, paid in respect of such tax, over the amount of
27 rebates made. “Rebate” means so much of an abatement, credit,
28 refund or other repayment, as was made on the ground that the
29 tax imposed was less than the excess of the amount specified in
30 clause (i) of this subsection over the rebates previously made.

1 SECTION 13. Said chapter 62C, as so appearing, is hereby
2 amended by inserting after section 40 the following section:
3 Section 40A. (a) If a refund of any tax or other overpayment
4 is made in error by the commissioner, such amount shall bear
5 interest at the rate provided in section thirty-two commencing
6 upon the expiration of thirty days from the date upon which the
7 commissioner mails a notice of error to the taxpayer or other
8 payee.
9 (b) Any portion of a tax which has been erroneously refunded

10 may be recovered by civil action brought in the name of the
11 commissioner. Such action shall be brought within two years after
12 the making of the refund, except that such suit may be brought
13 within five years from the making of the refund if it appears that
14 any part of the refund was induced by fraud or misrepresentation
15 of a material fact.

1 SECTION 14. The first sentence of subsection (a) of
2 section 50 of said chapter 62C, as so appearing, is hereby amended
3 by adding at the end thereof the following words: at the time
4 it arises and to any such property and rights to property that are
5 acquired by such person during the existence of the lien.

1 SECTION 15. Subsection (b) of section 50 of said chapter
2 62C, as so appearing, is hereby amended by adding at the end

thereof the following paragraph
4 The lien provided by this section shall have priority over any
5 prior recorded attachments unless the execution is obtained and
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6 recorded by the holder of such attachment prior to the recording
7 of the lien provided by this section.

1 SECTION 16. Subsection (e) of section 50 of said chapter
2 62C, as so appearing, is hereby amended by adding at the end
3 thereof the following paragraph:
4 In any action to enforce a lien against property in which
5 individuals, other than the tax delinquent, has an interest in the
6 property, all persons having liens upon or claiming an interest in
7 the property shall be made parties thereto. The court shall, after
8 parties have been duly notified of the action, proceed to determine
9 all matters involved therein and to determine the merits of all

10 claims to and liens upon said property. In any case in which a
11 tax lien of the commonwealth is established, notwithstanding any
12 other laws to the contrary, the court may decree a sale of such
13 property and a distribution of the proceeds according to the
14 findings of the court in respect to the interests of the parties and
15 the commonwealth therein.

1 SECTION 17. Section 52 of said chapter 62C, as so appearing,
2 is hereby amended by striking out the second sentence and
3 inserting in place thereof the following sentence: There shall
4 be charged and collected a fee for each application for such waiver
5 or certificate and a fee for each duplicate copy of any waiver or
6 certificate issued.

1 SECTION 18. Section 79 of said chapter 62C, as so appearing,
2 is hereby amended by adding at the end thereof the following
3 subsection:
4 (e) Any interest, penalty or addition to tax imposed by this
5 chapter shall be computed upon the amount of tax exclusive of
6 any interest, penalty or addition to tax that may be assessed as
7 a part thereof. Interest under section thirty-two shall be imposed
8 upon any assessed penalty; however, no interest shall be imposed
9 upon any assessed interest.

1 SECTION 19. Section 7B of chapter 64G of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking out the last sentence and inserting in place thereof the
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4 following sentence: The term “operator”, as used in this
5 section, includes an officer, director or employee of a corporation
6 or of a dissolved corporation, a member or employee of a
7 partnership or an employee of an individual proprietorship who
8 as such officer, director, employee or member is under a duty to
9 pay over the taxes imposed by this chapter.

1 SECTION 20. Section 16 of chapter 64H of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking out the last sentence and inserting in place thereof the
4 following sentence: The term “person”, as used in this section,
5 includes an officer, director or employee of a corporation or of
6 a dissolved corporation, a member or employee of a partnership
7 or an employee of an individual proprietorship who as such
8 officer, director, employee or member is under a duty to pay over
9 the taxes imposed by this chapter.

1 SECTION 21. Section 17 of chapter 641 of the General Laws,
2 as appearing imthe 1988 Official Edition, is hereby amended by
3 striking out the last sentence and inserting in place thereof the
4 following sentence: The term “person”, as used in this section,
5 includes an officer, director or employee of a corporation or of
6 a dissolved corporation, a member or employee of a partnership
7 or an employee of an individual proprietorship who as such
8 officer, director, employee, or member is under a duty to pay over
9 the taxes imposed by this chapter.

1 SECTION 22. Paragraph (c) of section 6of chapter 183 A of
2 the General Laws, as appearing in the 1988 Official Edition, is
3 hereby amended by striking out, at the end thereof, the words “and
4 first mortgages of record” and inserting in place thereof the
5 following words: , prior recorded state tax liens and first
6 mortgages of record.
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