
HOUSE No. 4456
By Mr. Roosevelt of Boston, petition of Mark Roosevelt, Charles

F. Flaherty, Barbara E. Gray, Kevin W. Fitzgerald, Geoffrey C.
Beckwith and Lawrence R. Alexander for legislation to promote
environmentally acceptable packaging of products. Natural
Resources and Agriculture.

In the Year One Thousand Nine Hundred and Ninety

An Act to promote environmentally acceptable product

PACKAGING.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Whereas, A crisis exists in the commonwealth’s
2 capacity to dispose of solid waste. Currently, the commonwealth
3 relies on the conventional solid waste management practices of
4 incineration and landfilling. The public health, safety, and welfare
5 is now, and will continue to be, endangered by the economic and
6 environmental consequences of such disposal practices.
7 Whereas, A lasting solution to the solid waste crisis must begin
8 with a clearly articulated solid waste management plan which
9 recognizes solid waste reduction and recycling as its top priorities.

10 The following hierarchy for solid waste management in the
11 commonwealth is therefore recommended; reduction first;
12 recycling, reuse, and composting second; and incineration and
13 landfilling only as last resorts.
14 Therefore, The policy goal of the act shall be to help enable
15 the commonwealth to reach a sixty-five percent overall reduction
16 of solid waste requiring disposal by the year 2000 through
17 restricting the use of packaging which is neither reusable, made
18 of recycled material, nor recyclable.
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1 SECTION 2. The General Laws are hereby amended by
2 inserting after chapter twenty-one I the following chapter; -
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3 CHAPTER 21J.
4 MASSACHUSETTS PACKAGING REDUCTION
5 AND RECYCLING ACT.

7 “Massachusetts Packaging Reduction and Recycling Act.”
8 Section 2. Definitions
9 “Associated with,” a piece of packaging is associated with a

10 product if at any time when the product is in the commonwealth
11 said piece of packaging is used to protect, store, contain,
12 transport, display, or sell said product.
13 “Commodity,” an article of trade.
14 “Department,” the department of environmental protection.
15 “Environmentally acceptable packaging,” packaging that meets
16 any one of the following criteria:
17 (A) Reusable packaging: packaging which is designed to be
18 used at least five times for the same or a similar packaging use
19 and for which a packager has proof that it has been collected or
20 very likely will be collected, refilled and reused a minimum of five
21 times; or
22 (B) Packaging composed of recycled materials: packaging for
23 which a packager has proof that fifty percent or more by weight
24 of the materials used to make the packaging is recycled material;
25 or

26 (C) Recyclable packaging
27 (1) prior to December 31,2000, packaging for which a packager
28 has prooffor each type of material in the packaging that an annual
29 recycling rate has been or is being achieved such that thirty-five
30 percent by weight of said material used in the commonwealth is
31 being recycled.
32 (2) on or after December 31, 2000, packaging for which a
33 packager has proof for each type of material in the packaging that
34 an annual recycling rate has been or is being achieved such that
35 fifty percent by weight of said material used in the commonwealth
36 is being recycled.
37 “Material,” a substance from which packaging may be

38 fashioned. Types of materials may include, but not be limited to:

39 different types of metals, such as aluminum, iron, or steel;
40 different types of fibers, such as paper; different types of plastics;

6 Section 1. This chapter shall be known and may be cited as the
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41 glass; wood; or any new type of material not currently used to
42 fashion packaging.
43 “Packager,”:
44 (A) for packaging associated with a product shipped into the
45 commonwealth and which the product is placed prior to its
46 entry into the commonwealth, the packager is the person who
47 receives title to the shipment of the product to the commonwealth
48 before or upon entry of the shipment into the commonwealth or
49 upon delivery of the shipment within the commonwealth
50 (B) for packaging in which products are placed within the
51 commonwealth prior to the sale of the products, the packager is
52 the person who places such products in such packaging.
53 (C) for packaging provided by a retail seller to a purchaser at
54 the point of product delivery for purposes of the purchaser’s
55 transporting the product away from the point of delivery, the
56 packager is the retail seller
57 No person who employs fewer than ten full-time equivalent
58 employees shall be considered to be a packager
59 “Packaging,” containers used to protect, store, contain,
60 transport, display or sell products, including but not limited to,
6! bags, barrels, baskets, bindings, bottles, boxes, cans, cartons,
62 carrying cases, closures, cords, films, strings, tapes, ribbons,
63 crates, cups, cylinders, drums, glasses, holding or connecting
64 devices, jars, jugs, pails, pots, rigid foil sacks, trays, tubs, tubes,
65 tumblers, vessels, wrappers, and wraps
66 Packaging shall not include any container which is an integral
67 part of a product. A container which is an integral part of a
68 product is one which remains attached to the product for the entire
69 time period that said product is used for the manufacturer’s
70 intended use

71 “Person,” any individual, trust, firm, joint stock company,
72 corporation, partnership, or association engaged in business or
73 in providing service, including the commonwealth of Massachu-
74 setts and any authority, district or political subdivision of th
75 commonwealth of Massachusetts, except for any city or town of
76 the commonwealth of Massachusetts.
77 “Product,” any commodity which is destined for retail or
78 wholesale sale.



HOUSE - No. 4456 [January4

“Recycled material,” material otherwise destined to be a solid
waste which has been collected, separated, processed, and
returned for reuse in commerce or manufacturing. Such reuse
shall not include burning the material.

79
80
81
82

“Recycle,” to collect, separate, process, and return to commerce
or manufacturing materials otherwise destined to be solid wastes.
Burning such materials shall not be constitute recycling.

83
84
85

“Retail sale,” any sale to a purchaser for consumption or use
other than resale or further processing or manufacturing.

86
87

“Sale,” any transfer of title to tangible property, with
consideration, involving one or more persons in the
commonwealth.

88
89
90

“Shipment,” an order of products which is sold by any seller
to any purchaser at a single point in time.

91
92

“Wholesale sale,” any sale to a purchaser for the purpose of
resale or further processing or manufacturing.

93
94

Section 3. Environmentally Acceptable Packaging
Requirement.

95
96

(A) After December 31, 1995, only environmentally acceptable
packaging shall be used in the commonwealth.

97
98

(B) Each packager shall ensure that all packages for which he
or she is the packager comply with the requirements of this
chapter.

99
100
101
102 Section 4. General Exemptions.
103 The following types of packaging shall be exempt from the

provisions of this chapter;104
105 (1) packaging for which United States Food and Drug

Administration regulations effectively prohibit compliance with
this chapter;

106
107

(2) packaging used for medication prescribed by physicians;108
(3) packaging in the form of wraps or wrappers used to provide

tamperproof seals on “over-the-counter” drugs and other
medicine not requiring a physician’s prescription;

109
110
111
1 12 (4) packaging associated with products produced or brought

into the commonwealth prior to their being shipped for sale to
other destinations outside of the commonwealth and which
remains with such products upon such shipment.

113
I 14
115
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(5) packaging added to a product after retail sale of the product,
except as follows:

116
117

(a) packaging provided by a retail seller to a purchaser involved
in a retail sale to a consumer at the point of product delivery for
purposes of the purchaser’s transporting the product away from
the point of delivery.

118
119
120
121

(b) packaging associated with such product during any effort
to collect and then sell the product in wholesale or retail sale as
a used product.

122
123
124

Section 5. Hardship Exemption.125
(A) Upon the application of a packager, the department may

find that section three as applied to a specific type of packaging
when used in association with a specified type of product would
cause an undue hardship for the residents of the commonwealth.
The packager shall have the responsibility for demonstrating that
the undue hardship would occur, and increased cost shall not
constitute a basis for making a finding of undue hardship. A
determination once made shall be reviewed annually by the
department and shall be withdrawn if changed conditions occur
such that the application of section three no longer causes an
undue hardship for the residents of the commonwealth.

126
127
128
129
130
131
132
133
134
135
136

(B) Once the department has made a written determination
granting a hardship exemption under paragraph (A) of this
section, the provisions of section three shall not apply to the
exempted packaging for a period of one year when it is associated
with the specified type of product.

137
138
139
140
141

Section 6. Packaging Logo142
(A) By September 15, 1991, the department shall specify

through regulations an official logo which shall be used to indicate
that any package to which it is affixed is environmentally
acceptable packaging. The department shall specify the manner
by which the logo may be affixed to packaging.

143
144
145
146
147

(B) Prior to December 31, 1995, any packager may affix the
logo to its environmentally acceptable packaging.

148
149

(C) Beginning December 31, 1995, each packager shall affix the
logo to its environmentally acceptable packaging.

150
151

(D) The presence of the logo on packaging shall indicate that
the packager responsible for that packaging certifies that the

152
153
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154 packaging meets the criteria for environmentally acceptable
155 packaging. Use of the logo on any other packaging shall constitute
156 a violation of this chapter.
157 (E) If the federal government requires a logo indicating the
158 environmental acceptability of packaging to be placed on
159 packaging in the future, then the department shall take
160 appropriate action to ensure that use of the logo required by this
161 section is not in conflict with use of the federal logo, including
162 making recommendations to the General Court for changes in the
163 GeneralLaws
164 Section 7. Regulations
165 The department may adopt such regulations as are needed to
166 carry out the intent and purposes of this chapter. By September
167 15, 1991, the department shall adopt regulations defining what
168 constitutes environmentally acceptable packaging pursuant to this
169 chapter, including but not limited to procedures for calculating
170 recycling rates and specifying how types of materials are to be
171 classified, and specifying procedures and criteria for applying for
172 a hardship exemption under section five
173 Sections. Administrative Enforcement
174 (A) The department may inspect packaging and determine
175 whether it is environmentally acceptable. If, on the basis of such
176 inspection or any other information, the department determines
177 that any packager has.violated or is in violation of any
178 requirement of this chapter, the department may issue an order
179 demanding compliance, or issue an order assessing a civil
180 administrative penalty for any violation, or both
181 (B) Any penalty assessed under this section shall not exceed one
182 thousand dollars for each offense. Each piece of packaging
183 associated with a product or set of products which is not in
184 compliance with any provision of this chapter shall constitute a
185 separate offense, provided that no packager shall pay a fine in
186 excess of $lOO,OOO for any one shipment
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order unless otherwise stated in the order. Each packager who fails
to pay a civil administrative penalty on time shall be liable to the
state for up to three times the amount of the penalty, plus interest,
attorneys’ costs, and the costs of any collection proceedings
required.

193
194
195
196
197

(E) All final orders issued pursuant to this section shall be
subject to judicial review under chapter thirty A of the General
Laws. No judicial review shall be available until all administrative
remedies are exhausted.

198
199
200
201

(F) Beginning in 1996, the department each year shall inspect
a random sampling of packaging from throughout the state and
ensure that any inspected packaging complies with the provisions
of this chapter.

202
203
204
205

(G) When any resident of the commonwealth requests that the
department inspect particular packaging, the department shall
inspect such packaging and determine whether it complies with
the provisions of this chapter.

206
207
208
209

Section 9. Non-Administrative Penalties.210
Any packager who violates any provision of this chapter shall

be subject to a fine of not more than one thousand dollars for
each offense, or imprisonment for not more than one month, or
both. Such penalties may be assessed in an action brought on
behalf of the commonwealth in any court of competent
jurisdiction. Every piece of packaging which is associated with a
product or set of products which is not in compliance with any
provision of this chapter shall constitute a separate offense,
provided that no packager shall pay a fine in excess of $lOO,OOO
for any one shipment.

211
212
213
214
215
216
217
218
219
220

Section 10. Citizens suits221
222 Any person may commence a civil action in superior court

against any packager who is alleged to be in violation of any
provision of this chapter. No such action may be commenced

223
224

(1) prior to sixty days after the plaintiff or plaintiffs have given
notice of the violation to the alleged violator, the department, and
the attorney general; or

225
226
227

(2) if the department or the attorney general has commenced
and is diligently prosecuting a civil or administrative action to
require compliance with the provision or regulation. In the event

228
229
230
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231
232
233
234
235
236
237
238
239
240
241
242

that the department or the Attorney General has commenced such
an action, any person may intervene in that action.

The court, in issuing any final order in such action, may award
costs of litigation, including reasonable attorney and expert
witness fees, to any person who advances the purposes of this
chapter.

If any provision or clause of this act or application thereof to
any person or circumstances is held invalid, such invalidity shall
not affect other provisions or applications of this act which can
be given effect without the invalid provision or application, and
to this end the provisions of this act are declared severable.

Section 11. Severability.
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