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5

Report of the committee of conference on the disagreeing votes of
the two branches, with reference to the Senate amendments of the
House Bill relative to certain revenue raising measures for the
Commonwealth (House, No. 5858) (striking out all after the enacting
clause and inserting in place thereof the text of Senate document
numbered 1701; and striking out the title and inserting in place thereof
the following title: “An Act establishing the economic stability and
recovery compact.’’), reports, recommending that the House
recede from its non-concurrence with the Senate in its amendment
and concur therein with a further amendment by striking out all after
the enacting clause and inserting in place thereof the following;

In the Year One Thousand Nine Hundred and Ninety

1 “SECTION 1. The second paragraph of section 35 of
2 chapter 10 of the General Laws, as appearing in the 1988 Official
3 Edition, is hereby amended by striking out clauses (a) to (c),
4 inclusive, and inserting in place thereof the following:
5 (a) For the payment of prizes to the holders of winning lottery
6 tickets or shares;
7 (b) For the expenses of the commission in administering and
8 operating the lottery, as certified by the secretary of admini-
-9 stration and finance, provided that the state treasurer shall

10 transfer the certified amount to the General Fund for said
11 purposes; and,
12 (c) The balance of said fund, as determined by the comptroller
13 on September thirtieth, December thirty-first, March thirty-first
14 and June thirtieth of each fiscal year, shall be credited to the
15 Compact Fund established by section two M of chapter twenty-
-16 nine.

1 SECTION 2. Said chapter 10 is hereby further amended by
2 inserting after section 351 the following section:
3 Section 35J. There shall be established and set up on the books
4 of the commonwealth a separate fund, to be administered by the
5 commissioner of public health as provided in sections two D to
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6 two F, inclusive, of chapter one hundred and eleven, to be known
7 as the Massachusetts AIDS Fund. Said fund shall consist of all
8 revenues received by the commonwealth under the provisions of
9 section six Gof chapter sixty-two, from public and private sources

10 as appropriations, gifts, grants, and donations, and from the
11 federal government as reimbursements, granls-in-aid or other
12 receipts, to further the purposes of said fund as set out in section
13 two E of said chapter one hundred and eleven. All revenues
14 credited to said fund under this section shall remain in said fund,
15 not subject to appropriation, for application to said purposes. The
16 state treasurer shall not deposit said revenues in or transfer said
17 revenues to the general fund or any other fund other than the
18 Massachusetts AIDS fund. The state treasurer shall deposit
19 monies in said fund in accordance with the provisions of sections
20 thirty-four and thirty-four A of chapter twenty-nine in such
21 manner as will secure the highest interest rate available consistent
22 with safety of the fund and with the requirement that all amounts
23 on deposit be available for immediate withdrawal at any time.
24 Said fund shall be expended only for the purpose stated in
25 section two Eof chapter one hundred and eleven at the direction
26 of the commissioner of public health, and any unexpended
27 balances shall be redeposited, as herein provided, for further use
28 consistent with this section.
29 Expenditures from the fund may be made in accordance with
30 the provisions of section two Eof chapter one hundred and eleven.

1 SECTION 3. The second paragraph of section 39 of said
2 chapter 10, as appearing in the 1988 Official Edition, is hereby
3 amended by striking out clauses (b) and (c) and inserting in
4 place thereof the following two clauses:
5 (b) Three-fifths of all such sums received shall be credited to
6 the COMPACT Fund established by section two M of chapter
7 twenty-nine.
8 (c) Any unappropriated balance remaining in the State Lottery
9 Fund from the sums credited under clause (a), as determined by

10 the comptroller as of June first and December first of each year,
i 1 shall be credited to the COMPACT Fund established under the
12 provisions of section two M of chapter twenty-nine.
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1 SECTION 4. Section 57 of said chapter 10, inserted by
2 section 15 of chapter 653 of the acts of 1989, is hereby amended
3 by striking out, in line 23, the words ‘Local Aid Fund’ and
4 inserting in place thereof the words; COMPACT Fund
5 established by section two M of chapter twenty-nine.

1 SECTION 5. Section lof chapter 14 of the General Laws, as
2 appearing in the 1988 Official Edition, is hereby amended by
3 striking out the first sentence and inserting in place thereof the
4 following sentence; There shall be a department of revenue,
5 in this chapter called the department, which shall be organized
6 into administrative units as established by the commissioner and
7 as may be established in or assigned to the department by the
8 secretary of administration; provided, however that there shall be
9 a division of inspectional services, independent of any other

10 administrative unit, an office of problem resolution, a division of
11 local services, including a bureau of local assessment and a bureau
12 ofaccounts to be headed by a director of accounts, and a division
13 of child support enforcement.

1 SECTION 6. Said section lof said chapter 14, as so appearing,
2 is hereby further amended by inserting after the first paragraph the
3 following paragraph:
4 Since the tax revenues that support a free and open govern-
-5 ment depend upon a tax system in which its citizens have the
6 highest degree of public trust and confidence, it is hereby declared
7 that the promotion of such trust and confidence in the department
8 of revenue is a paramount public purpose; that the administration
9 of tax laws of the commonwealth shall be free from any influence

10 that may compromise, or appear to compromise, its objectivity
11 in any manner whatsoever; that the duties and responsibilities
12 assigned to such department shall be carried out with the highest
13 standards of professionalism and ethical behavior; and that its
14 officials and employees shall act with integrity, impartiality and
15 equality, without regard to political concerns. It is hereby further
16 declared that the provisions of this chapter be interpreted and
17 administered in a manner that will foster these goals; that such
18 department attract skilled and proficient personnel through the
19 development and continuing implementation of career advance-

-20 ment and promotion exclusively on the basis of excellence, and
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21 that both the public and the employees of such department be
22 made clearly and unequivocally aware of the necessarily high
23 standards of conduct required by and applicable to the admini-
-24 stration of the tax laws.

1 SECTION 7. Section 6of said chapter 14, as amended by
2 section 1 of chapter 400 of the acts of 1989, is hereby further
3 amended by adding the following two subparagraphs:
4 3. Shall, no later than the last Wednesday of each calendar
5 year, prepare a statement which sets forth in simple and
6 nontechnical terms;
7 (a) the rights of a taxpayer and the obligations of the commis-
-8 sioner during an audit;
9 (b) the procedures by which a taxpayer may appeal any adverse
10 decision of the commissioner, including administrative and
11 judicial appeals;
12 (c) the procedures for processing applications for abatement
13 and filing of taxpayer complaints; and
14 (d) the procedures which the commissioner may use in
15 enforcing the tax laws of the commonwealth, including
16 assessment, jeopardy assessment, levy and distraint, and
17 enforcement of liens.
18 The commissioner shall transmit copies of the statement
19 required under this paragraph to the house and senate committees
20 on ways and means and to the joint committee on taxation no
21 later than the last Wednesday of January in each calendar year,
22 and shall distribute the statement, or information as to where and
23 the manner in which a copy of such statement may be obtained,
24 to all taxpayers the commissioner contacts with respect to the
25 determination or collection of any tax administered by him, other
26 than by providing tax forms. The commissioner shall take such
27 actions as he deems necessary to ensure that such distribution does
28 not result in multiple statements being sent to any one taxpayer.
29 4. Shall make, with the approval of the secretary, and from time
30 to time may revise, in like manner, such reasonable regulations
31 as may be necessary to guarantee the prompt return to taxpayers
32 of refunds resulting from the overpayment of taxes; to guarantee
33 the earliest possible rendering of abatement decisions, including
34 the requirement that refunds resulting from abatement decisions
35 be issued to taxpayers within thirty days of such decisions.
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1 SECTION 8. Said chapter 14 is hereby further amended by
2 adding the following section:
3 Section 7. The commissioner shall not rely solely upon records
4 of tax enforcement results to evaluate employees, nor their direct
5 superiors, involved in tax collection activities, and shall not use
6 such records to enforce or suggest individual production quotas
7 or goals with respect to any such employees.

1 SECTION 9. Section 37 of chapter 21 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking out, in lines 18 and 31, the words ‘Local Aid’ and inserting
4 in place thereof, in each instance, the words; Categorical
5 Grants.

1 SECTION 10. Section 12 of chapter 21D of the General Laws,
2 as so appearing, is hereby amended by striking out, in lines 53
3 and 54, the words ‘local aid fund established by section two D
4 of’and inserting in place thereof the words: COMPACT Fund
5 established by section two M of chapter twenty-nine or the
6 Categorical Grants Fund established by section two N of said.

1 SECTION 11. Section 3of chapter 21H of the General Laws,
2 as so appearing, is hereby amended by striking out, in line 193,
3 the words ‘Local Aid’ and inserting in place thereof the
4 words: Categorical Grants.

1 SECTION 12. Section lof chapter 29 of the General Laws,
2 as so appearing, is hereby amended by striking out, in line 30,
3 the words ‘Local Aid’ and inserting in place thereof the
4 words: Categorical Grants.

1 SECTION 13. Section two Dof said chapter twenty-nine is
2 hereby repealed.

1 SECTION 14. Section 21 of said chapter 29, as appearing in
2 the 1988 Official Edition, is hereby amended by striking out, in
3 line 22, the words ‘forty percent of, and by striking out, in
4 line 24, the words ‘to the Local Aid Fund and sixty percent of
5 said amount.’
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1 SECTION 15. Said chapter 29 is hereby amended by inserting
2 after section 2L, inserted by section 7 of chapter 275 of the acts
3 of 1989, the following two sections;
4 Section 2M. There shall be established and set up on the books
5 of the commonwealth a separate fund, to be known as the
6 Commonwealth of Massachusetts Permanent Assistance to Cities
7 and Towns Trust Fund, or COMPACT Fund, consisting of the
8 following monies; (1) twenty-five percent of revenues derived
9 from the tax on Part A and Part B income, as levied under the

10 provisions of section four of chapter sixty-two; (2) any and all
11 revenues derived from the tax on the sale of services levied
12 pursuant to section two of chapter sixty-four H; (3) any and all
13 revenues derived from the tax on the use of services levied
14 pursuant to the provisions of section two of chapter sixty-four I;
15 and (4) any revenues collected from proceeds of the State Tottery
16 Fund, in accordance with the provisions of section thirty-five of
17 chapter ten, and any revenues collected from the proceeds of the
18 Arts Lottery Fund, in accordance with the provisions of sections
19 thirty-five C of said chapter ten.
20 Section 2N. There shall be established and set up on the books
21 of the commonwealth a separate fund, to be known as the
22 Categorical Grants Fund, consisting of the following monies:
23 (1) twenty percent of all revenues collected from the levy on
24 income imposed by section four of chapter sixty-two; (2) twenty
25 percent of all revenues collected from the levy on domestic corpo-
-26 rations or foreign corporations, as provided in sections thirty-two
27 and thirty-nine respectively of chapter sixty-three; and,
28 (3) twenty percent of all revenues collected from the excises on
29 the sale at retail of tangible personal property, pursuant to
30 section two of chapter sixty-four H, and on the storage, use or
31 consumption of tangible personal property pursuant to section
32 two of chapter sixty-four I.
33 Amounts credited to the fund shall be used, subject to appro-
-34 priation, only for the following purposes; (1) categorical grants
35 to cities and towns, whether for capital or for operating expenses;
36 (2) certain state payments to counties and districts in lieu of such
37 payments by cities and towns; (3) certain expenditures of cities,
38 towns, districts, counties and other local subdivisions of the
39 commonwealth assumed by the commonwealth since July first,
40 nineteen hundred and eighty.
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1 SECTION 16. Said chapter 29 is hereby further amended by
2 inserting after section 2M, inserted by section 16 of this act, the
3 following section;
4 Section 20. There is hereby established in the Highway Fund
5 a subfund to be known as the Infrastructure Fund, which will be
6 invested by the state treasurer, and which for the purposes of
7 chapter twenty-nine and twenty-nine B shall be deemed a part of
8 the Highway Fund. Thirty-five and twenty-nine hundredths
9 percent of the receipts paid into the treasury of the commonwealth

10 and directed to be credited to the Highway Fund under the provi-
-11 sions of paragraph (a) of section thirteen of chapter sixty-four A,
12 hereinafter referred to, together with investment earnings thereon,
13 as ‘special receipts,’ shall be credited to the Infrastructure Fund
14 and used in accordance with this section. Expenditures from the
15 Infrastructure Fund shall, subject to appropriation, be made for
16 the following purposes: (i) for the payment of the principal,
17 including sinking fund payments of and premium, if any, and
18 interest on special obligation bonds of the commonwealth, as
19 hereinafter described, issued for one or more of the purposes
20 described in clause (2) of section thirty-four of chapter ninety,
21 (ii) for the maintenance of, or provision for, any reserves,
22 additional security, insurance or other form of credit enhancement
23 required or provided for in any trust agreement entered into
24 pursuant to this section to secure such bonds, and (iii) for direct
25 expenditures for any such purposes described in said clause (2),
26 any such direct expenditures to be made only in compliance with
27 any applicable restrictions relating thereto, including without
28 limitation any coverage requirements contained in any such trust
29 agreement or credit enhancement agreement.
30 Any such bonds shall be authorized by a vote, taken by the yeas
31 and nays, of two-thirds of each house of the general court present
32 and voting thereon. Any such bonds shall be special obligations
33 of the commonwealth payable from special receipts to the extent
34 available and in any case payable solely from monies credited to
35 the Highway Fund; notwithstanding the provisions ofany general
36 or special law to the contrary, including without limitation
37 section sixty A of chapter twenty-nine, such bonds shall not be
38 general obligations of the commonwealth. Bonds may be issued
39 in such manner and on such terms and conditions as the state
40 treasurer may determine in accordance with the provisions of this
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41 paragraph and, to the extent not inconsistent with the provisions
42 hereof, provisions of general law for the issuance of bonds of the
43 commonwealth. Bonds may be secured by a trust agreement
44 entered into by the state treasurer, with the concurrence of the
45 secretary of administration and finance and the secretary of
46 transportation and construction, on behalf of the commonwealth,
47 which trust agreement may pledge or assign all or any part of
48 moneys credited to the Highway Fund and rights to receive the
49 same, whether existing or coming into existence and whether held
50 or thereafter acquired, and the proceeds thereof. The state
51 treasurer is also authorized, with the concurrence of the secretary
52 of administration and finance and the secretary of transportation
53 and construction, to enter into additional security, insurance or
54 other forms of credit enhancement which may be secured on a
55 parity or subordinate basis with the bonds. A pledge in any such
56 trust agreement or credit enhancement agreement shall be valid
57 and binding from the time such pledge shall be made without any
58 physical delivery or further act, and the lien of such pledge shall
59 be valid and binding as against all parties having claims of any
60 kind in tort, contract or otherwise, irrespective of whether such
61 parties have notice thereof. Any such pledge shall be perfected
62 by filing of the trust agreement or credit enhancement agreement
63 in the records of the state treasurer, and no filing need be made
64 under chapter one hundred and six. Any such trust agreement or
65 credit enhancement agreement may establish provisions defining
66 defaults and establishing remedies and other matters relating to
67 the rights and security of the holders of the bonds or other secured
68 parties as determined by the state treasurer, including provisions
69 relating to the establishment of reserves, the issuance ofadditional
70 or refunding bonds, whether or not secured on a parity basis, the
71 application of receipts, monies or funds pledged pursuant to such
72 agreement, hereinafter referred to as ‘pledged funds', and other
73 matters deemed necessary or desirable by the state treasurer for
74 the security of such bonds, and may also regulate the custody,
75 investment and application of moneys. Any such bonds shall be
76 deemed to be investment securities under chapter one hundred and
77 six, shall be securities in which any public officer, fiduciary,
78 insurance company, financial institution or investment company
79 may properly invest funds and shall be securities which may be
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80 deposited with any public custodian for any purpose for which
81 the deposit of bonds is authorized by law. Any such bonds, their
82 transfer and the income therefrom, including profit on the sale
83 thereof, shall at all times be exempt from taxation by and within
84 the commonwealth. The provisions hereof relating to bonds shall
85 also be applicable to the issuance of notes insofar as such provi-
-86 sions may be appropriate therefor.
87 In orderto increase the marketability ofany such bonds or notes
88 issued by the commonwealth, and in consideration of the
89 acceptance of payment for any such bonds or notes, the common-
-90 wealth covenants with the purchasers and all subsequent holders
91 and transferees of any such bonds or notes that while any such
92 bond or note shall remain outstanding, and so long as the principal
93 of or interest on any such bond or note shall remain unpaid,
94 (i) special receipts shall not be diverted from the purposes
95 identified herein, (ii) no pledged funds shall be diverted from the
96 Highway Fund, (iii) in any fiscal year of the commonwealth,
97 unless and until an appropriation has been made which is
98 sufficient to pay the principal, including sinking fund payments
99 of, and interest on all such bonds and notes of the commonwealth

100 and to provide for or maintain any reserves, additional security,
101 insurance or other form of credit enhancement required or
102 provided for in any trust agreement securing any such bonds or
103 notes, no pledged funds shall be applied to any other use and
104 (iv) so long as such revenues are necessary, as determined by the
105 state treasurer in accordance with any applicable trust agreement
106 or credit enhancement agreement, for the purposes for which they
107 have been pledged, the rates of the fees collected pursuant to
108 section thirty-three of chapter ninety and of the excises imposed
109 in chapters sixty-four A, sixty-four E and sixty-four F shall not
110 be reduced below the amount in effect at the time of issuance of
111 any such bond or note.

1 SECTION 17. The second sentence of section 2O of said
2 chapter 29, inserted by section 16 of this act, is hereby amended
3 by striking out, in line 1, the words 'thirty-five and twenty-nine’
4 and inserting in place thereof the words: forty-seven and sixty-
-5 two.
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1 SECTION 18. Section 5C of said chapter 29, as appearing in
2 the 1988 Official Edition, is hereby amended by striking out, in
3 line 13, the words ‘Local Aid’ and inserting in place thereof the
4 words; Categorical Grants.

1 SECTION 19. Said chapter 29 is hereby further amended by
2 adding the following five sections:
3 Section 67. As used in sections sixty-eight to seventy-one,
4 inclusive, the following words shall, unless the context clearly
5 indicates otherwise have the following meanings:
6 ‘Fund’, the Commonwealth of Massachusetts Permanent Assis-
-7 tance to Cities and Towns Trust Fund, established pursuant to
8 the provisions of section two M of chapter twenty-nine.
9 ‘lndependent vocational school’, a school established pursuant

10 to sections four, five A, or twenty-five of chapter seventy-four.
11 ‘Local aid guarantee’, an amount equal to twenty-six percent
12 of certain general revenues of the Commonwealth, the exact
13 amount to be determined as provided in section sixty-eight.
14 ‘Local governmental unit’, any city, town, regional school
15 district or independent vocational school which receives
16 additional assistance to cities and towns, state aid for public
17 schools, additional assistance to cities and towns, stale aid for
18 public schools, and regional school aid, as provided in
19 section sixty-nine.
20 ‘Regional school district’, a district established pursuant to
21 section fifteen of chapter seventy-one.
22 ‘State treasurer’, the treasurer and receiver general of the
23 commonwealth.
24 ‘Total expenditures for all pupils enrolled in all programs in
25 a city, town, regional school district or independent vocational
26 school’, the amount defined in and determined according to
27 section two of chapter seventy.
28 ‘Total expenditures for all pupils enrolled in all programs in
29 a regional school district or independent vocational school’, that
30 portion of the total expenditures for all pupils enrolled in all
31 programs in a city, town, regional school district or independent
32 vocational school which is attributable to expenditures for pupils
33 enrolled in regional school district or independent vocational
34 school, except that amounts received by a regional school district
35 from the member cities and towns shall be deducted.
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Section 68. (a) The local aid guarantee shall be calculated by
the office of the comptroller in accordance with the provisions
of this section. Prior to the commencement of a new fiscal year,
to be known as the ‘current fiscal year’ for purposes of this section,
the comptroller shall calculate the ‘general revenue sharing base
amount’, which shall be the aggregation of all of the following
taxes from the fiscal year two years prior to the current fiscal year:

36
37
38
39
40
41
42

(1) The income tax imposed by section four of chapter sixty-
two, but excluding any portion of said income tax which is
deposited in the COMPACT Fund established by section two M
of chapter twenty-nine;

43
44
45
46

(2) The sales tax on tangible personal property or services
imposed by section two of chapter sixty-four H, but excluding
any portion of said sales tax which is deposited in the COMPACT
Fund created by section two M of chapter twenty-nine;

47
48
49
50

(3) The corporate excise and income taxes on banks, savings
bank insurance premiums, insurance companies, domestic
business corporations, foreign business corporations, utilities and
corporate franchises, as provided for in sections two, eighteen,
twenty, twenty-one, twenty-two, thirty-two, thirty-nine, fifty-
two A and fifty-eight of chapter sixty-three;

51
52
53
54
55
56

(4) The excise on certain corporations, associations and organi-
zations engaged in the sale of alcoholic beverages, imposed by
section two of chapter sixty-three A;

57
58
59

(5) The excise upon the sale of cigarettes, imposed by
section six of chapter sixty-four C;

60
61

(6) The excise on deeds, instruments and writings imposed by
section one of chapter sixty-four D, excluding that portion of such
excise transmitted to the Deeds Excise Fund of each county
pursuant to section eleven of said chapter sixty-four D;

62
63
64
65

(7) The room occupancy excise imposed by section three of
chapter sixty-four G;

66
67

(8) The excise on the storage, use or other consumption in the
commonwealth of tangible personal property or services imposed
by section two of chapter sixty-four I, but excluding any portion
of said use tax which is deposited to the COMPACT Fund
established by section two M of chapter twenty-nine;

68
69
70
71
72
73 (9) The excise on legacies and successions imposed by

section one of chapter sixty-five;74
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75 (10) The excise on transfers of certain estates, imposed by
section one of chapter sixty-five A;76

77 (11) The death tax, as defined in section one of chapter sixty-
five B, imposed by section three of said chapter sixty-five B;78

79 (12) The excise imposed on (i) the transfer of taxable estates
of every deceased resident of Massachusetts, (ii) nonresident
decedent’s real and tangible personal property having an actual
situs in the commonwealth, and (iii) generation-skipping
transfers in which the original transferor was a resident of the
commonwealth at the time of the transfer, imposed by sections
two, four, and four A of chapter sixty-five C;

80
8!
82
83
84
85
86 (13) The excise for manufacturing, importing or selling

alcoholic beverages imposed by section twenty-one of chapter one
hundred and thirty-eight;

87
88

(14) Any fee, penalty, receipt or other monetary exaction
associated with the collection of taxes enumerated in clauses (1)
to (13) inclusive;

89
90
91
92 (15) Revenues of the commonwealth from pari-mutuel

wagering distributed under the authority of section eighteen D of
chapter fifty-eight; and,

93
94
95 (16) Revenues transferred from the State Lottery Fund to the

COMPACT Fund established by section two M of chapter
twenty-nine in accordance with the provisions of section thirty-
five of chapter ten.

96
97
98

(b) For the purposes of subsection (a), exactions which shall
not be included in the comptroller’s calculation of the general
revenue sharing base amount shall include the excise on the sale
of gasoline, as provided by section four of chapter sixty-four A,
the excise on the sale of special fuels, as imposed by section four
ofchapter sixty-four E, the excise on special fuels acquired outside
of and used within the commonwealth imposed by section six of
chapter sixty-four F, the excise on fuels used in the propulsion
of aircraft imposed by section four of chapter sixty-four J, and
any other revenues, fees, penalties, receipts or other monetary
exaction associated with the taxation of fuels, the use of which
could be restricted by Article LXXVIII of the Amendments to
the Constitution. For the purposes of subsection (a), taxes which
may be included in the calculation of the general revenue sharing
base amount include any revenues from any tax, fee, penalty.

99
100
101
102
103
104
105
106
107
108
109
1 10
111

1 12
113
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receipt or other monetary exaction covering the same general
subject matter as the taxes and exactions enumerated in
clauses (1) to (13), inclusive, of subsection (a).

114
115
116

(c) Taxes enumerated in subsection (a) shall be included in the
comptroller’s calculation of the general revenue sharing base
amount only in those fiscal years in which they are in effect, and
only at those rates at which they are effective. If tax rates are
changed, or new classes or categories of taxes are added or
subtracted from the enumerated list during the course of a fiscal
year, the comptroller shall apportion them in his calculation in
accordance with their effective dates during the course of the fiscal
year.

117
118
119
120
121
122
123
124
125

(d) The comptroller shall multiply the general revenue sharing
base amount, as defined in this section, by twenty-six percent to
obtain the local aid guarantee for the current fiscal year. The
comptroller shall report the amount of the local aid guarantee so
calculated to the secretary of administration and finance and to
the house and senate committees on ways and means no later than
first Wednesday in January prior to the current fiscal year.

126
127
128
129
130
131
132

Section 69. (a) Notwithstanding the provisions of any other
general or special law to the contrary, the treasurer shall in each
fiscal year distribute and pay the amount of the local aid guarantee
to each city, town, regional school district, and independent
vocational school in accordance with the provisions of this
section.

133
134
135
136
137
138

(b) In the fiscal year ending June thirtieth, nineteen hundred
and ninety-one, the treasurer shall pay each city and town an
amount equal to the total amount of school aid, additional assis-
tance and lottery distribution payments, so-called, actually paid
to such city or town on account of the fiscal year ending June
thirtieth, nineteen hundred and ninety pursuant to sections three
and six of chapter two hundred and forty of the acts of nineteen
hundred and eighty-nine, excluding any amount paid to such city
or town in such fiscal year by the secretary of administration and
finance because of a serious financial emergency and excluding
the amount withheld or attempted to be withheld by the governor
pursuant to section nine C of chapter twenty-nine in such fiscal
year. In the fiscal year ending June thirtieth, nineteen hundred
and ninety-one, the treasurer shall pay each regional school

139
140
141
142
143
144
145
146
147
148
149
150
151
152
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153 district and independent vocational school an amount equal to
the sum of (i) the total amount of regional school aid calculated
pursuant to section sixteen D of chapter seventy-one which was
actually paid to such district or school for the fiscal year ending
June thirtieth, nineteen hundred and ninety pursuant to section
three of chapter two hundred and forty of the acts of nineteen
hundred and eighty-nine, and (ii) the total amount of line item
7061-0008 aid calculated pursuant to sections three, six and seven
of chapter seventy which was actually paid to such district or
school for the fiscal year ending June thirtieth, nineteen hundred
and ninety pursuant to section three of chapter two hundred and
forty of the acts of nineteen hundred and eighty-nine, excluding
the amount of such aid which was withheld or attempted to be
withheld by the governor pursuant to section nine C of chapter
twenty-nine in such fiscal year.

154
155
156
157
158
159
160
161
162
163
164
165
166
167

(c) For the fiscal year ending June thirtieth, nineteen hundred
and ninety-two and in each fiscal year thereafter, the treasurer
shall pay each city, town, regional school district, and independent
vocational school at least an amount equal to the amount paid
such city, town, district, or school pursuant to this section in the
immediately preceding fiscal year.

168
169
170
171
172
173

(d) For the fiscal year beginning on July first, nineteen hundred
and ninety-two, and for each fiscal year thereafter, the treasurer
shall, subject to appropriation, distribute, in addition to the
amounts provided pursuant to paragraph (b) or (c) and in accor-
dance with the provisions of this paragraph, any amount by which
the amount of the local aid guarantee for such fiscal year exceeds
the total of the amounts provided for all cities, towns, regional
school districts, and independent vocational schools pursuant to
paragraph (b) or (c), as applicable, for such fiscal year. The
following percentage of such excess amount of such local aid
guarantee shall be paid to the regional school districts and
independent vocational schools: a percentage equal to the total
expenditures for all pupils enrolled in all programs in a regional
school district or independent vocational school in the preceding
fiscal year, divided by the total operating expenditures for all
purposes of all cities, towns, regional school districts and
independent vocational schools in the preceding fiscal year. Said
percentage of such excess amount of such local aid guarantee shall

174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
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be allocated to the regional school districts and independent
vocational schools as follows; first, to supplement that portion
of the amount paid under paragraph (b) or (c) to each regional
school district or independent vocational school which is
described as attributable to chapter seventy, so as to fund the full
amount, or a pro rata share thereof, due such regional school
district or independent vocational school for the current fiscal year
pursuant to sections three, six and seven of said chapter seventy;
second, to supplement that portion of the amount paid under
paragraph (b) or (c) to each regional school district or independent
vocational school which is described as attributable to regional
school aid pursuant to chapter seventy-one, so as to fund the full
amount, or a pro rata share thereof, of regional school aid due
such regional school district or independent vocational school
pursuant to subparagraphs (i) and (ii) of paragraph (a) of section
sixteen D of chapter seventy-one for the current fiscal year. The
remaining percentage of such excess amount of such local aid
guarantee shall be distributed to cities and towns in accordance
with the needs-based additional assistance formula prescribed in
paragraph (e).
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(e) There shall be a needs-based formula for allocating
additional assistance pursuant to paragraph (d), which shall be
based on the needs-based formula used by the secretary of admini-
stration and finance for the allocation of additional assistance in
the fiscal year ending June thirtieth, nineteen hundred and eighty-
nine. The treasurer shall determine the expenditure needs of each
city and town by estimating through regression analysis those
costs of providing adequate local services which are the result of
factors beyond the control of local officials, which may include
but shall not be limited to such factors as the number of weighted
full-time equivalent students, population density, local road
mileage, manufacturing and non-manufacturing employment,
percent of persons in poverty, percent of housing built before
nineteen hundred and forty, and level of service needs. Such
treasurer shall also determine the amount of revenue available to
finance local services without additional assistance, through
regression analysis based on factors which may include but shall
not be limited to the community’s levy limit pursuant to section
twenty-one D of chapter fifty-nine, income per capita, available
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231 local reserves, state aid, room occupancy excise tax capacity
pursuant to chapter sixty-four G, and motor vehicle excise tax
capacity pursuant to chapter sixty A. The commissioner of
revenue shall determine the need for additional assistance in each
city and town by subtracting available revenue from estimated
costs, and shall allocate additional assistance to such city or town
in proportion to the difference so obtained.
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Section 70. (a) Notwithstanding the provisions of any general
or special law to the contrary, the amounts paid pursuant to
section sixty-nine to each city, town, regional school district and
independent vocational school are hereby deemed to be in full
satisfaction of the amounts due under the provisions of section
thirty-seven of chapter twenty-one; sections thirteen to seven-
teen B inclusive of chapter fifty-eight; sections three, six, and seven
of chapter seventy; section sixteen D of chapter seventy-one; and
section eight of chapter six hundred and thirty-five of the acts of
nineteen hundred and sixty.
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(b) The treasurer shall not make any payments to cities and
towns pursuant to section sixty-nine after November thirtieth of
the fiscal year until the commissioner of revenue certifies to said
treasurer said commissioner’s acceptance of the prior fiscal year’s
annual financial reports submitted pursuant to the provisions of
section forty-three of chapter forty-four. The treasurer shall not
make any payments to regional school districts or independent
vocational schools after November thirtieth of the fiscal year until
the commissioner of education certifies to said treasurer said
commissioner’s acceptance of the prior fiscal year’s annual
financial reports as prescribed by the director of accounts in the
department of revenue. The treasurer shall not make any
payments to cities, towns, regional school districts or independent
vocational schools pursuant to this section after November
thirtieth of the fiscal year until the commissioner of education
certifies to said treasurer said commissioner’s acceptance of the
end of year pupil and financial report submitted pursuant to the
provisions of section three of chapter seventy-two.
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(c) Notwithstanding the provisions of any general or special
law to the contrary, the treasurer shall make two equal payments
to cities, towns, regional school districts and independent
vocational schools for all assistance provided pursuant to
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section sixty-nine. Said two equal payments shall be made on
December thirty-first and June thirtieth of each fiscal year;
provided, however, that the treasurer shall make additional
payments on September thirtieth and on March thirty-first of each
fiscal year, for some or all of said assistance to any city, town,
regional school district or independent vocational school that
demonstrates an emergency cash shortfall, as certified by the
commissioner of revenue pursuant to guidelines approved by the
secretary of administration and finance.
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Section 71. No provision of this chapter shall be construed to
affect the obligation of the state treasurer to withhold from the
receipts, distributions, reimbursements or other assistance
payable to any city, town or other local governmental unit under
any reimbursement, grant, assistance or other local aid program
any amount determined in accordance with section ten of chapter
forty-four A or any amount certified to the state treasurer as owing
to a public instrumentality of the commonwealth pursuant to
paragraph (b) of section ten of chapter three hundred and seventy-
two of the acts of nineteen hundred and eighty-four or para-
graph (d) of section ten or section eleven of chapter twenty-nine C,
or any similar provision relative to local aid intercepts, so-called.
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SECTION 20. The definition of ‘Consolidated net surplus’ in
section 1 of chapter 298 of the General Laws, as appearing in the
1988 Official Edition, is hereby amended by striking out, in line 41,
the words ‘Local Aid’ and inserting in place thereof the
words: Categorical Grants.

2
3
4
5

SECTION 21. The thirteenth paragraph of section 18 of
chapter 55 of the General Laws, as so appearing, is hereby
amended by striking out, in lines 288 and 289 the words ‘Local
Aid Fund established under the provisions of section two D' and
inserting in place thereof the words: Categorical Grants Fund,
established under the provisions of section two N.

1
2
3
4
5
6

SECTION 22. Section eighteen C of chapter fifty-eight of the
General Laws is hereby repealed.2

SECTION 23. Section eighteen E of said chapter fifty-eight is
hereby repealed.2
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1 SECTION 24. Section 4of chapter 62 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking out subsections (a) and (b) and inserting in place thereof
4 the following two subsections:
5 (a) Part A taxable income shall be taxed at the rate of twelve
6 percent.
7 (b) Part B taxable income shall be taxed at the rate of five and
8 twenty hundredths percent.

1 SECTION 25. Said section 4of said chapter 62 is hereby
2 further amended by striking out subsection (b), as amended by
3 section 24 of this act, and inserting in place thereof the following
4 subsection:
5 (b) Part B taxable income shall be taxed at the rate of six and
6 one-quarter percent.

1 SECTION 26. Said section 4of said chapter 62 is hereby
2 further amended by striking out subsection (b), as amended by
3 section 25 of this act, and inserting in place thereof the following
4 subsection:
5 (b) Part B taxable income shall be taxed at the rate of five and
6 ninety-five hundredths percent.

1 SECTION 27. Said chapter 62 is hereby further amended by
2 inserting after section 6F the following section:
3 Section 6G. Every individual who files a separate return and
4 every husband and wife filing a return jointly may voluntarily
5 contribute all or part of any refund to which they are entitled,
6 or may voluntarily add an amount onto any amount due, to be
7 credited to the Massachusetts AIDS Fund established pursuant
8 to section thirty-five J of chapter ten.
9 A contribution made under this section may be with respect to

10 any taxable year at the time of filing a return of the tax established
i I by this chapter for such taxable year; provided, however, that the
12 commissioner shall prescribe the manner in which such
13 contribution shall be made on the face of the return required by
14 section five of chapter sixty-two C; and provided, further, that
! j the commissioner shall assure that taxpayers filing any such forms
16 are made clearly aware of their ability to make the contributions
17 provided for by this section.
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2

18 The commissioner shall annually report the total amount
19 designated under this section to the state treasurer, who shall
20 credit such amount to said Massachusetts AIDS Fund.

1 SECTION 28. Section 16 of chapter 62C of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking out paragraph (i) and inserting in place thereof the
4 following paragraph:
5 (i) Every purchaser who is required to pay a tax under
6 chapter sixty-four I shall file a return with the commissioner for
7 each calendar month. The commissioner may by regulation
8 require returns under this section to be filed on a quarterly rather
9 than a monthly basis or on such other basis as he may determine,

10 and to have different filing periods for different groups of
11 purchasers. Such returns shall show the total sales prices of all
12 services or tangible personal property purchased at retail sale
13 upon which the tax imposed has not been paid by purchasers to
14 vendors, the amount of tax for which the purchaser is liable, and
15 such other information as the commissioner deems necessary for
16 the computation and collection of the tax. Every such return shall
17 be filed within twenty days after the expiration of the period
18 covered thereby unless the commissioner by regulation prescribes
19 otherwise. The return filed by a purchaser shall include the sales

20 prices of all services or tangible personal property purchased at
21 taxable retail sale during the calendar month or other period for
22 which the return is filed and upon which the tax imposed has not
23 been reimbursed by the purchaser to a vendor.

1 SECTION 29. Said chapter 62C is hereby further amended by
2 inserting after section 36A the following section;
3 Section 368. The commissioner shall waive or abate any
4 portion of any penalty or addition to tax assessed under this
5 chapter attributable to erroneous advice furnished to the taxpayer
6 in writing by an officer or employee of the department of revenue,
7 acting in such officer’s or employee’s official capacity, provided
8 that (a) the written advice was reasonably relied upon by the

9 taxpayer and was in response to a specific written request of the
10 taxpayer, and (b) the portion of the penalty or addition to tax

11 did not result from a failure by the taxpayer to provide adequate
12 or accurate information.
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1 SECTION 30. Said chapter 62C is hereby further amended by
2 inserting after section 37A the following section:
3 Section 378. (a) The commissioner is authorized to enter into
4 written agreements with any taxpayer under which such taxpayer
5 is allowed to satisfy liability for payment of any tax in installment
6 payments if the commissioner determines that such agreement will
7 facilitate collection of such liability. Except as otherwise provided
8 in this subsection, any agreement entered into by the commis-
-9 sioner shall remain in effect for the term of the agreement. The

10 commissioner may terminate any agreement entered into by the
11 commissioner if information which the taxpayer provided to the
12 commissioner prior to the date such agreement was entered into
13 was inaccurate or incomplete; or the commissioner believes that
14 collection of any tax to which an agreement under this section
15 relates is in jeopardy.
16 (b) If the commissioner makes a determination that the
17 financial condition of a taxpayer with whom the commissioner
18 entered into an agreement under subsection (a) has significantly
19 changed, the commissioner may alter, modify, or terminate such
20 agreement. Action may be taken by the commissioner hereunder
21 only if (i) notice of such determination is provided to the taxpayer
22 no later than thirty days prior to the date of such action and
23 (ii) such notice includes the reasons why the commissioner believes
24 a significant change in the financial condition of the taxpayer has
25 occurred.
26 (c) The commissioner may alter, modify, or terminate any
27 agreement entered into by the commissioner under subsection (a)
28 in the case of the failure of the taxpayer (i) to pay any installment
29 at the time such installment payment is due under such agreement,
30 (ii) to pay any other tax liability at the time such liability is due,
31 or (iii) to provide a financial condition update as requested by
32 the commissioner.

1 SECTION 31. Said chapter 62C is hereby further amended by
2 adding the following section:
3 Section 80. (a) An officer or employee of the department of
4 revenue shall before or at an initial interview provide to the
5 taxpayer:
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6 (i) in the case of an in-person interview with the taxpayer
7 relating to the determination of any tax, an explanation of the
8 audit process and the taxpayer’s rights under such process; or
9 (ii) in the case of an in-person interview with the taxpayer

10 relating to the collection of any tax, an explanation of the
11 collection process and the taxpayer’s rights under such process.
12 (b) If the taxpayer clearly states to an officer or employee of
13 the department of revenue at any time during any interview, other
14 than an interview initiated by an administrative summons issued
15 under section seventy, that the taxpayer wishes to consult with
16 an attorney, certified public accountant, enrolled agent, enrolled
17 actuary, or any other person permitted to represent the taxpayer,
18 such officer or employee shall suspend such interview regardless
19 of whether the taxpayer may have answered one or more
20 questions.
21 (c) Any attorney, certified public accountant, enrolled agent,
22 enrolled actuary, or any other person permitted to represent the
23 taxpayer and who has a written power of attorney executed by
24 the taxpayer may be authorized by such taxpayer to represent the
25 taxpayer in any in-person interview with any taxpayer relating to
26 the determination or collection of any tax. An officer or employee
27 of the department of revenue may not require a taxpayer to
28 accompany the representative in the absence of an administrative
29 summons issued to the taxpayer under section seventy. Such an
30 officer or employee, with the consent of the immediate supervisor
31 of such officer or employee, may notify the taxpayer directly that
32 such officer or employee believes such representative is respon-
-33 sible for unreasonable delay or hindrance of an examination or
34 investigation of the taxpayer.
35 (d) This section shall not apply to criminal investigations or
36 investigations relating to the integrity of an officer or employee
37 of the department of revenue.

1 SECTION 32. The last paragraph of section 3of chapter 638
2 of the General Laws, as appearing in section 1 of chapter 39 of
3 the acts of 1989, is hereby amended by inserting before the first
4 sentence the following sentence; Clause (ii) shall not apply if5 the preceding taxable year was not a taxable year of twelve months6 or the corporation did not file a return for such preceding taxable7 year showing a liability for tax.
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1 SECTION 33. Section six of chapter sixty-three Bof the Gen-
-2 eral Laws is hereby repealed.

1 SECTION 34. Section eight of said chapter sixty-three Bis
2 hereby repealed.

1 SECTION 35. Paragraph (d) of section lof chapter 64A of the
2 General Laws, as appearing in the 1988 Official Edition, is hereby
3 amended by adding the following sentence: For the purposes
4 of this chapter, ‘fuel’ shall include products sold or used as fuel
5 for aircraft, except aircraft fuel as defined in section one of
6 chapter sixty-four J.

1 SECTION 36. Said section lof said chapter 64A, as so
2 appearing, is hereby amended by striking out paragraph (1) and
3 inserting in place thereof the following paragraph:
4 (1) ‘Tax per gallon’, fifteen and one-half percent of the average
5 price, as determined by the commissioner for each calendar
6 quarter, computed to the nearest tenth of a cent per gallon;
7 provided, however, that such tax shall not be less than seventeen
8 cents per gallon. For aviation fuel, ‘tax per gallon’ shall mean
9 seven and one-half percent of the average price, as determined by
10 the commissioner for each calendar quarter, computed to the
11 nearest tenth of a cent per gallon; provided, however, that such
12 tax shall not be less than ten cents per gallon.

1 SECTION 37. Said section 1 of said chapter 64A, as so
2 appearing, is hereby further amended by striking out para-
-3 graph (1), as amended by section 36 of this act, and inserting in
4 place thereof the following paragraph:
5 (1) ‘Tax per gallon’, nineteen and one-tenth percent of the
6 average price, as determined by the commissioner for each
7 calendar quarter, computed to the nearest tenth of a cent per
8 gallon; provided, however, that such tax shall not be less than
9 twenty-one cents per gallon. For aviation fuel, ‘tax per gallon'

10 shall mean seven and one-half percent of the average price, as
11 determined by the commissioner for each calendar quarter,
12 computed to the nearest tenth of a cent per gallon; provided,
13 however, that such tax shall not be less than ten cents per gallon.
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1 SECTION 38. Section 4of said chapter 64A, as appearing in
2 the 1988 Official Edition, is hereby amended by adding the
3 following paragraph:
4 Notwithstanding the foregoing, the tax per gallon payable upon
5 each gallon of fuel sold, imported or caused to be imported as
6 aviation fuel shall be separately determined by the commissioner
7 utilizing the same procedures as those used for other fuel and such
8 tax per gallon as so determined shall apply to each gallon of fuel
9 sold, imported or caused to be imported as aviation fuel by a

10 licensee in the commonwealth during the calendar month covered
11 by the return.

1 SECTION 39. Section 8A of said chapter 64A, as so
2 appearing, is hereby amended by striking out the third and fourth
3 sentences.

1 SECTION 40. Section 13 of said chapter 64A, as so appearing,
2 is hereby amended by inserting after the word ‘sums’, in line 1,
3 the words: received from the excise imposed on aviation fuel,
4 and related penalties, forfeitures, interest, costs of suits and fines,
5 less all amounts for reimbursement under sections seven and
6 seven A, shall be credited to the General Fund and may be used
7 for airport development projects approved and carried out at
8 airports and landing facilities pursuant to 49 USC App. sec. 2210;
9 and all other sums.

1 SECTION 41. Said chapter 64C is hereby amended by striking
2 out section 28, as appearing in the 1988 Official Edition, and
3 inserting in place thereof the following section:
4 Section 28. All sums received under this chapter as excises,
5 penalties, forfeitures, interest, costs of suits and fines, less all
6 amounts refunded or abated thereunder, shall be credited to the
7 General Fund.

1 SECTION 42. Chapter 64H of the General Laws is hereby
2 amended by striking out section 1, as so appearing, and inserting
3 in place thereof the following section:
4 Section 1. As used in this chapter the following words shall
5 have the following meanings:



HOUSE No. 6060 [July24

6 ‘Business’, any activity engaged in by any person or cause to
7 be engaged in by him with the object of gain, benefit or advantage,
8 either direct or indirect.
9 ‘Commissioner’, the commissioner of revenue.

10 ‘Costs of Performance’, direct costs determined in a manner
11 consistent with generally accepted accounting principles and in
12 accordance with accepted conditions or practices in the type of
13 trade or business in which the taxpayer engages.
14 ‘Engaged in business’, commencing, conducting or continuing
15 in business, as well as liquidating a business when the liquidator
16 thereof holds himself out to the public as conducting such a
17 business.
18 ‘Engaged in business in the commonwealth’, having a business
19 location in the commonwealth; regularly or systematically
20 soliciting orders for the sale of services to be performed within
21 the commonwealth or for the sale of tangible personal property
22 for delivery to destinations in the commonwealth; otherwise
23 exploiting the retail sales market in the commonwealth through
24 any means whatsoever, including, but not limited to, salesmen,
25 solicitors or representatives in the commonwealth, catalogs or
26 other solicitation materials sent through the mails or otherwise,
27 billboards, advertising or solicitations in newspapers, magazines,
28 radio or television broadcasts, computer networks or in any other
29 communications medium; or regularly engaged in the delivery of
30 property or the performance of services in the commonwealth. A
31 person shall be considered to have a business location in the
32 commonwealth only if such person (i) owns or leases real property
33 within the commonwealth; (ii) has one or more employees located
34 in the commonwealth; (iii) regularly maintains a stock of tangible
35 personal property in the commonwealth for sale in the ordinary
36 course of business; or (iv) regularly leases out tangible personal
37 property for use in the commonwealth. For the purposes of this
38 paragraph, property on consignment in the hands of a consignee
39 and offered for sale by the consignee on his own account shall
40 not be considered as stock maintained by the consignor; a person
41 having a business location in the commonwealth solely by reason
42 of regularly leasing out tangible personal property shall be
43 considered to have a business location in the commonwealth only
44 with respect to such leased property; and an employee shall be
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45 considered to be located in the commonwealth if (a) his service
46 is performed entirely within the commonwealth or (b) his service
47 is performed both within and without the commonwealth but in
48 the performance of his services he regularly commences his
49 activities at, and returns to, a place within the commonwealth.
50 ‘Within the commonwealth’ means within the exterior limits of
51 the commonwealth of Massachusetts, and includes all territory
52 within said limits owned by, or leased or ceded to, the United
53 States of America.
54 ‘Gross receipts’, the total sales price received by a vendors as
55 a consideration for retail sales.
56 ‘Person’, an individual, partnership, trust or association, with
57 or without transferable shares, joint-stock company, corporation,
58 society, club, organization, institution, estate, receiver, trustee,
59 assignee, or referee, and any other person acting in a fiduciary
60 or representative capacity, whether appointed by a court or
61 otherwise, and any combination of individuals acting as a unit.
62 ‘Purchaser’, a person who purchases tangible personal property
63 or services the receipts from the retail sale of which are taxable
64 under this chapter and includes a buyer, vendee, lessee, licensee,
65 or grantee.
66 ‘Retailer’, includes (i) every person engaged in the business of
67 making sales at retail; (ii) every person engaged in the making of
68 retail sales at auction of tangible personal property whether owned
69 by such person or others; (iii) every person engaged in the business
70 of making sales for storage, use or other consumption, or in the
71 business of making sales at auction of tangible personal property
72 whether owned by such person or others for storage, use or other
73 consumption; (iv) every salesman, representative, peddler or
74 canvasser who, in the opinion of the commissioner, it is necessary
75 to regard for the efficient administration of this chapter as the
76 agent of the dealer, distributor, supervisor or employer under
77 whom he operates of from whom he obtains the tangible personal
78 property sold by him, in which case the commissioner may treat
79 and regard such agent as the retailer jointly responsible with his
80 principal, employer or supervisor for the collection and payment
81 of the tax imposed by this chapter; and (v) the commonwealth,
82 or any political subdivision thereof, or their respective agencies
83 when such entity is engaged in making sales at retail of a kind
84 ordinarily made by private persons.
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85 ‘Retail establishment’, any premises in which the business of
selling services or tangible personal property is conducted, or, in
or from which any retail sales are made.

86
87
88 ‘Sale’ and ‘selling’ include (i) any transfer of title or possession,

or both, exchange, barter, lease, rental, conditional or otherwise,
of tangible personal property or the performance of services for
a consideration, in any manner or by any means whatsoever;
(ii) the producing, fabricating, processing, printing or imprinting
of tangible personal property for a consideration for consumers
who furnish either directly or indirectly the materials used in the
producing, fabricating, processing, printing or imprinting; (iii) the
furnishing and distributing of tangible personal property or
services for a consideration by social clubs and fraternal organi-
zations to their members or others; (iv) a transaction whereby the
possession of property is transferred but the seller retains the title
as security for the payment of the price; (v) a transfer for a
consideration of the title or possession of tangible personal
property which has been produced, fabricated or printed to the
special order of the customer, or of any publication; (vi) the
furnishing of information by printed, mimeographed or
multigraphed matter, or by duplicating written or printed matter
in any other manner, including the services of collecting,
compiling or analyzing information of any kind or nature and
furnishing reports thereof to other persons; (vii) the performance
of services for a consideration, excluding (a) services performed
by an employee for his employer whether compensated by salary,
commission, or otherwise, (b) services performed by a general
partner for his partnership and compensated by the receipt of
distributive shares of income or loss from the partnership; and
(c) the performance of services for which the provider is
compensated by means of an honorarium, or fee paid to any
person or entity registered under 15 USC 80b-3 or 15 USC 78q-l
for services the performance of which require such registration,
for services related thereto or for trust, custody, and related cash
management and securities services of a trust company as defined
in chapter one hundred and seventy-two.
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‘Sale at retail’ or ‘retail sale’, a sale of services or tangible
personal property or both for any purpose other than resale in
the regular course of business. The delivery in the commonwealth

121
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124 of tangible personal property by an owner or former owner
125 thereof, or by a factor, or agent of such owner, former owner or
126 factor, if the delivery is to a consumer or to a person for redelivery
127 to a consumer, pursuant to a retail sale made by a retailer not
128 engaged in business in the commonwealth, is a retail sale in the
129 commonwealth by the person making the delivery. He shall
130 include the retail selling price of the property in his gross receipts.
131 The term ‘sale at retail’ or ‘retail sale’ shall not include any sale
132 in which the only transaction in the commonwealth is the mere
133 execution of the contract of sale and in which the tangible personal
134 property sold is not in the commonwealth at the time of such
135 execution; provided, however, that nothing contained in this
136 section shall be construed to be an exemption from the tax
137 imposed under chapter sixty-four I; provided, further, that the sale
138 of a service occurs in the commonwealth if a greater proportion
139 of the service is performed within the commonwealth than in any
140 other state, based on costs of performance as defined in this
141 section. In the case of interstate telecommunication services, the
142 sale of such services shall be deemed a sale within the common-
-143 wealth if the telecommunication is either originated or received
144 at a location in the commonwealth and the services are either paid
145 for in the commonwealth or charged to a service address located
146 in the commonwealth. To prevent actual multi-state taxation of
147 any sale of interstate telecommunication service subject to
148 taxation under this chapter, any taxpayer, upon proof that the
149 taxpayer has paid a tax in another state on such sale, shall be
150 allowed a credit against the tax imposed by this chapter to the
151 extent of the amount of such tax properly due and paid in such
152 other state. However, such credit shall not exceed the tax imposed
153 by this chapter. For purposes of collection of the tax imposed by
154 this chapter on such telecommunications services, the sale of such
155 services shall be deemed to occur on the date that the bill for such
156 services is first issued by the vendor in the regular course of its
157 business.
158 ‘Sales price’, the total amount paid by a purchaser to a vendor
159 as a consideration for a retail sale, valued in money or otherwise.
160 In determining the sales price the following shall apply; (a) no

161 deduction shall be taken on account of (i) the cost of property
162 sold, (ii) the cost of materials used, labor or service cost, interest
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charges, losses or other expenses, or (iii) the cost of transportation
of the property prior to its sale at retail; (b) there shall be included
(i) any amount paid for any services that are a part of the sale,
and (ii) any amount for which credit is given to the purchaser by
the vendor; and (c) there shall be excluded (i) cash discounts
allowed and taken on sales; (ii) the amount charged for property
returned by purchasers to vendors upon rescission of contracts
of sales when the entire amounts charged therefor, less the
vendors’ established handling fees, if any, for such return of
property, are refunded either in cash or credit, and when the
property is refunded within ninety days from the date of sale, and
the entire sales tax paid is returned to the purchaser; provided,
however, that where a motor vehicle is returned pursuant to a
rescission of contract such motor vehicle must be returned within
one hundred and eighty days of the date of sale; (iii) the amount
ofreimbursement of tax paid by the purchaser to the vendor under
the provisions of this chapter; (iv) transportation charges
separately stated, if the transportation occurs after the sale of the
property is made; and (v) the amounts of the manufacturers’ excise
tax levied upon motor vehicles under section 4601(a) of the
Internal Revenue Code of 1954 of the United States, as amended.
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‘Services’, a commodity consisting of activities engaged in by
a person for another person for a consideration, provided that
the term ‘services’ shall not include activities performed by a
person who is not in a regular trade or business offering his
services to the public, and shall not include services rendered to
a member of an affiliated group, as defined by section 1504 of
the Internal Revenue Code, by another member of the same
affiliated group that does not sell to the public the type of service
provided to its affiliate; and provided, further, that the term
services shall be limited to the following items: telecommunica-
tions services; photographic studios (SIC 7221); commercial
photography services (SIC 7335); credit reporting and collection
services (SIC 732); commercial art and graphic design services
(SIC 7336); building services (SIC 734), not including property
used exclusively for residential purposes; computer maintenance
and repair services (SIC 7378); detective, guard, armored car
services (SIC 7381); security systems services (SIC 7382); other
miscellaneous services provided to businesses (SIC 7389), not
including auctioneers, notaries public, and advertising services;
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miscellaneous repair services (SIC 76), provided to businesses;
automotive repair services (SIC 753), provided to businesses;
surveying services (SIC 8713); flight instruction; piped-in music;
landscaping services (SIC 078), excluding those services with a
sales price of one hundred dollars or less; court reporting and
stenographic services; miscellaneous amusement and recreation
services, excluding those amusements and recreation services with
a single event sales price of thirty dollars or less (SIC 799);
admissions and box rentals to entertainment events, excluding
those admissions with a sales price of thirty dollars or less; legal
(SIC 81), accounting, auditing and bookkeeping (SIC 872),
engineering (SIC 8711), and architectural services (SIC 8712),
provided to businesses. The type of services included in the above
SIC codes are intended to include all services listed in the U.S.
Standard Industrial Classification Manual whether or not the
activity represents the primary activity of the vendor. Nothing
herein shall exempt from tax sales of tangible personal property
subject to tax under this chapter.
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‘SIC’, Standard Industrial Classification as enumerated in the
1987 U.S. Standard Industrial Classification Manual.

221
222

Tangible personal property’, personal property of any nature
consisting of any produce, goods, wares, merchandise and
commodities whatsoever, brought into, produced, manufactured
or being within the commonwealth, but shall not include rights
and credits, insurance policies, bills of exchange, stocks and bonds
and similar evidences of indebtedness or ownership.

223
224
225
226
227
228
229 Tax’, the excise tax imposed by this chapter.

‘Taxpayer’, any person required to make returns or pay the tax
imposed by this chapter.

230
231

‘Telecommunications services’, any transmission of messages or
information by electronic or similar means, between or among
points by wire, cable, fiberoptics, laser, microwave, radio, satellite
or similar facilities but not including cable television.
Telecommunications services shall be deemed to be services for
purposes of this chapter and chapter sixty-four I.

232
233
234
235
236
237

‘Use of a service’, enjoyment of the benefit of a service.238
‘Vendor’, a retailer or other person selling tangible personal

property or services of a kind the gross receipts from the retail
sale of which are required to be included in the measure of the
tax imposed by this chapter.

239
240
241
242
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1 SECTION 43. Said chapter 64H is hereby further amended by
2 striking out section 2, as so appearing, and inserting in place
3 thereof the following two sections:
4 Section 2. An excise is hereby imposed upon sales at retail in
5 the commonwealth, by any vendor, of tangible personal property
6 or of services performed in the commonwealth at the rate of five
7 percent of the gross receipts of the vendor from all such sales of
8 such property or services, except as otherwise provided in this
9 chapter. The excise shall be paid by the vendor to the commis-

10 sioner at the time provided for filing the return required by
11 section sixteen of chapter sixty-two C.
12 Section 2A. At the election of the vendor the sale at retail of
13 services taxable under the provision of section two shall be deemed
14 to occur at the time payment for such services is received by the
15 vendor rather than at the time the sale otherwise occurs. Such
16 election shall be made in accordance with regulations issued by
17 the commissioner and shall apply to all sales of services made by
18 such vendor. Such election shall not apply to the sale of tangible
19 personal property or to the sale of a service which involves the
20 transfer of tangible personal property that is a consequential
21 element of the sale.
22 Where a service is to be performed over an extended period of
23 time and involves periodic payments, a sale at retail of such service
24 shall be deemed to occur (1) on the date that each bill for such
25 services is normally issued by the vendor in the regular course of
26 business, or (2) where no bill is issued by the vendor, on the date
27 when payment is otherwise required. At the election of the vendor,
28 the sale at retail of services performed over an extended period
29 of time and involving periodic payments shall be deemed to occur
30 at the time payment for such services is received by the vendor
31 rather than at the time the bill for such services is normally issued
32 by the vendor or at the time payment is otherwise normally
33 required. Payment of the excise imposed on sales at retail of
34 services which involve the transfer of tangible personal property
35 as a consequential element of the sale shall be determined under
36 regulations promulgated by the commissioner. A vendor may,
37 however, elect to pay the excise upon services to the commissioner
38 at the time payment for such services is received by the vendor
39 rather than at the time the sale occurs. Such election shall be made
40 in accordance with regulations issued by the commissioner and
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41 shall apply to all sales of services made by such vendor. Such
42 election shall not apply to sales of tangible personal property.

1 SECTION 44. Paragraph (b) of section 3of said chapter 64H,
2 as so appearing, is hereby amended by inserting after the word
3 ‘property’, in line 10, the words; or purchases a service.

1 SECTION 45. Said paragraph (b) of said section 3of said
2 chapter 64H, as so appearing, is hereby further amended by
3 inserting after the word ‘property’, in lines 14 and 23, in each
4 instance, the words: —or services.

1 SECTION 46. Paragraph (e) of section 6 of said chapter 64H,
2 as so appearing, is hereby amended by striking out, in line 26,
3 the words ‘which is’ and inserting in place thereof the words:
4 or services which are.

1 SECTION 47. Said section 6of said chapter 64H, as so
2 appearing, is hereby further amended by striking out para-
-3 graphs (i) and (j) and inserting in place thereof the following two
4 paragraphs;
5 (i) The sales, furnishing or service of water; gas, steam or
6 electricity used for residential purposes; residential main
7 telephone exchange services billed on a monthly recurring basis
8 or billed as message units, and residential intra local access and
9 transport area service billed on a recurring monthly basis;

10 provided that residential intrastate toll charges, not billed on a
11 recurring basis, shall be subject to taxation in any month in which
12 said charges exceed the amount of ten dollars.
13 (j) Sales of fuel used for residential heating purposes, used in
14 the operation of aircraft or used in the operation of railroads.

1 SECTION 48. Paragraph (r) of said section 6of said
2 chapter 64H, as so appearing, is hereby amended by striking out
3 the first sentence and inserting in place thereof the following
4 sentence: Sales of materials, tools and fuel, or any substitute
5 therefor, which become an ingredient or component part of
6 tangible personal property to be sold or which are consumed and
7 used directly and exclusively in agricultural production; in
8 commercial fishing; in an industrial plant in the actual
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9 manufacture of tangible personal property to be sold, excluding
10 the publishing of a newspaper; in the furnishing of power to an
11 industrial manufacturing plant; in the furnishing of gas, water,
12 steam or electricity, when delivered to consumers through mains,
13 lines or pipes; in the production of animals for research, testing,
14 or other purposes relating to the promotion or maintenance of
15 the health, safety or well-being of human beings or animals or
16 in research and development by a manufacturing corporation or
17 a research and development corporation within the meaning of
18 sections thirty-eight C or forty-two B of chapter sixty-three.

1 SECTION 49. Paragraph (s) of said section 6 of said
2 chapter 64H, as so appearing, is hereby amended by striking out
3 the first sentence and inserting in place thereof the following
4 sentence: Sales of machinery, or replacement parts thereof,
5 used directly and exclusively in agricultural production; in
6 commercial fishing; in an industrial plant in the actual
7 manufacture of tangible personal property to be sold, excluding
8 the publishing of a newspaper; in the furnishing of power to an
9 industrial manufacturing plant; in the furnishing of gas, water,

10 steam or electricity when delivered to consumers through mains,
11 lines or pipes; in the production of animals for research, testing,
12 or other purposes relating to the promotion or maintenance of
13 the health, safety or well-being of human beings or animals or
14 in research and development by a manufacturing corporation or
15 a research and development corporation within the meaning of
16 section thirty-eight C or forty-two B of chapter sixty-three.

1 SECTION 50. Said section 6 of said chapter 64H, as so
2 appearing, is hereby further amended by adding the following
3 paragraph;
4 (mm) Sales of services used outside the commonwealth. For
5 purposes of this paragraph, (1) services directly related to tangible
6 personal property are presumed to be used within the common-
-7 wealth if the purchaser accepts the tangible personal property
8 within the commonwealth or if the vendor or a licensed carrier
9 on behalf of the vendor delivers the tangible personal property

10 to the purchaser within the commonwealth; (2) services directly
11 related to real property are presumed to be used within the
12 commonwealth if the real property is within the commonwealth;
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13 (3) services not directly related to tangible personal property or
14 real property are presumed to be used within the commonwealth
15 if the services are performed for an individual within the common-

-16 wealth or for businesses engaged primarily in business primarily
17 within the commonwealth or whose principal place of business
18 is within the commonwealth. In the case of a sale or service used
19 both within and outside of the commonwealth, the portion of the
20 service used outside the commonwealth is exempt under this
21 paragraph. To the extent that the purchaser’s use of a service
22 cannot be assigned to (i) a separate identifiable segment of the
23 purchaser’s business within the commonwealth, or (ii) a personal
24 use by an individual within the commonwealth, then a purchaser
25 may allocate or apportion the portion of the service used in the
26 commonwealth under regulations promulgated by the commis-
-27 sioner. In the absence of a method of allocation or apportionment
28 determined by the commissioner, the purchaser may use any
29 reasonable method ofallocation or apportionment. The use of any
30 method of allocation or apportionment must be substantiated by
31 a purchaser through his books, records and other facts and
32 circumstances. A purchaser using a service both within and
33 outside of the commonwealth, or wholly outside the common-
-34 wealth must give an apportioned use certificate to the vendor for
35 that portion of the service used outside the commonwealth. The
36 commissioner shall prescribe the terms and conditions for the
37 presentation of an apportioned use certificate.

1 SECTION 51. Said section 6 of said chapter 64H, as so
2 appearing, is hereby further amended by adding the following two
3 paragraphs:
4 (nn) Sales of services otherwise taxable that are an integral,
5 inseparable component part of services that are to be sold and
6 that are taxable under this chapter or that are to be sold in a
7 transaction exempt under paragraphs (d) and (e). The purchaser
8 of the service shall separately state the service and the cost thereof
9 to the purchaser on the bill or invoice to the ultimate consumer.

10 The commissioner shall promulgate regulations to define which
11 services are an integral, inseparable component part of services
12 to be sold and the conditions and circumstances under which the
13 exemption under this paragraph may be claimed.
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14 (oo) Sales of legal, accounting, auditing and bookkeeping,
15 engineering, and architectural services up to twenty thousand
16 dollars in the aggregate for any business entity in a calendar year.
17 The commissioner shall by regulation determine the application
18 of this exemption to a single transaction or to aggregated
19 transactions.

1 SECTION 52. Said section 6 of said chapter 64H, as so
2 appearing, is hereby further amended by adding the following
3 paragraph:
4 (pp) Sales of vessels used exclusively to provide scheduled
5 commuter passenger service, repair or replacement parts therefor,
6 and materials and tools used in and for the maintenance and repair
7 thereof.

1 SECTION 53. Said chapter 64H is hereby further amended by
2 striking out section 8, as so appearing, and inserting in place
3 thereof the following section:
4 Section 8. (a) It shall be presumed that all gross receipts of a
5 vendor from the sale of services or tangible personal property are
6 from sales subject to tax until the contrary is established. The
7 burden of proving that a sale of services or tangible personal
8 property by any vendor is not a sale at retail shall be upon such
9 vendor unless he takes from the purchaser a certificate to the effect

10 that the service or property is purchased for resale, and such certi-
-11 ficate is received and made available to the commissioner not later
12 than sixty days from the date of notice from the commissioner
13 to produce such certificate. Where a certificate is received within
14 the foregoing time limit but is deficient in some material manner
15 and where such deficiency is thereafter removed, also within the
16 sixty day period, the receipt of such certificate shall be deemed
17 to have satisfied the foregoing time requirement.
18 (b) The certificate shall relieve the vendor from the burden ol
19 proof only if taken in good faith from a person who is engaged
20 in the business of selling services or tangible personal property
2! of the same kind as the services or property sold and who holds
2? the registration as provided for in section seven and who, at the
23 time of purchasing the service or tangible personal property,
24 intends to sell the service or property in a sale at retail in the
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25 regular course of business or is unable to ascertain at the time
26 of purchase whether the service or property will be sold or will
27 be used for some other purpose.
28 (c) The certificate shall be signed by and bear the name and
29 address of the purchaser and the number of his registration, and
30 shall indicate the general character of the service or tangible
31 personal property sold by the purchaser in the regular course of
32 business. The certificate shall be in such form as the commissioner
33 may prescribe.
34 (d) If a purchaser who gives a certificate makes any use of the
35 service or property other thanretention, demonstration or display
36 while holding it for sale in the regular course of business, the use
37 shall be deemed a retail sale by the purchaser as of the time the
38 service or property is first used by him, and the cost of the service
39 or property to him shall be deemed the gross receipts from such
40 retail sale. If the sole use of the property other than retention,
41 demonstration or display in the regular course of business is the
42 rental of the property while holding it for sale, the purchaser may
43 elect to include in his gross receipts the amount of the rental charge
44 rather than the cost of the property to him.
45 (e) If a service or tangible personal property is purchased by
46 a person who will use such service or property in a manner which
47 exempts it from the tax imposed by this chapter, he may give an
48 exempt use certificate to the vendor, certifying that the service or
49 property being purchased will be so used. The burden of proving
50 that a sale of services or tangible personal property by any vendor
51 is exempt under this chapter shall be upon such vendor unless he
52 takes from the purchaser a certificate to the effect that the service
53 or property will be used in an exempt manner.
54 (f) The exempt use certificate shall relieve the vendor from the
55 burden of proof only if taken in good faith for the purchase of
56 property from a person who is engaged in an activity described
57 in paragraph (r) or (s) of section six, or for the purchase of services
58 from a person who is engaged in an activity described in para-
-59 graph (nn) of section six and who, at the time of purchasing the
60 service or tangible personal property, intends to use the service
61 or property in an exempt manner or is unable to ascertain at the
62 time of purchase whether the service or property will be used in
63 an exempt manner or will be used for some other purpose, and
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64 such certificate is received and made available to the commissioner
65 not later than sixty days from the date of notice from the commis-
-66 sioner to produce such certificate. Where a certificate is received
67 within the foregoing time limit but is deficient in some material
68 manner, and where such deficiency is thereafter removed, also
69 within the sixty day limit, the receipt of such certificate shall be
70 deemed to have satisfied the foregoing time requirement.
71 (g) The exempt use certificate shall be signed by and bear the
72 name and address of the purchaser and the number of his
73 registration, if any, give a description of the service or property
74 being purchased, certify the exempt use to which the service or
75 property will be applied and be in such form as the commissioner
76 may prescribe.
77 (h) If a purchaser who gives an exempt use certificate makes
78 any use of the service or property other than the one therein
79 certified, the use shall be deemed a retail sale by the purchaser
80 as of the time the service or property is first so used and the cost
81 of the service or property to him shall be deemed the gross receipts
82 from such retail sale.
83 (i) The commissioner may promulgate regulations determining
84 which services shall be deemed purchased for resale and for an
85 exempt use under this section, containing provisions for the
86 issuance of certificates to the effect that services are purchased
87 for resale or for exempt use.

1 SECTION 54. Section 23 of said chapter 64H, as so appearing,
2 is hereby amended by inserting after the word ‘property’, in line 4,
3 the words: —or services.

1 SECTION 55. Section twenty-seven of said chapter sixty-
-2 four H is hereby repealed.

1 SECTION 56. Said chapter 64H is hereby further amended by
2 adding the following section;
3 Section 33. Any vendor who has paid to the commissioner an
4 excise under this chapter upon a sale for which credit is given to
5 the purchaser and such account is later determined to be worthless
6 shall be entitled to reimbursement without interest of the excise
7 paid to the commissioner on such worthless account. Such claim
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for reimbursement shall be filed on or before April fifteenth,
covering the amount of excise paid on such accounts determined
to be worthless in the prior calendar year. Any vendor who shall
recover, in whole or in part, upon an account previously
determined to be worthless for which reimbursement had been
received, shall report and include the same in his return for the
period during which the recovery occurred.

8
9

10
11
12
13
14

SECTION 57. Chapter 641 of the General Laws is hereby
amended by striking out section 1, as appearing in the 1988
Official Edition, and inserting in place thereof the following
section:

7

3
4
5
6

Section 1. As used in this chapter the following words shall have
the following meanings:

The words ‘business’, ‘commissioner’, ‘engaged in business’,
‘engaged in business in the commonwealth’, ‘gross receipts’,
‘person’, ‘retailer’, ‘retail establishment’, ‘sale’, ‘selling’, ‘sale at
retail’ and ‘retail sale’, ‘sales price’, ‘services’, ‘tangible personal
property’, ‘tax’, ‘taxpayer’, ‘telecommunications services’, and
‘vendor’, shall have the same meanings as in section one of
chapter sixty-four H.

7
8
9

10
11
12
13
14 ‘Purchase and purchased’ shall include (i) any transfer of title

or possession, or both, exchange, barter, lease, rental, license to
use, license to consume, conditional or otherwise, in any manner
or by any means whatsoever, of tangible personal property for
a consideration; (ii) a transaction whereby the possession of
property is transferred but the seller retains the title as security
for the payment of the price; (iii) a transfer for a consideration
of the title or possession of tangible personal property which has
been produced, fabricated or printed to the special order of the
customer, or of any publication; (iv) the performance of services
for a consideration, excluding services performed by an employee
for his employer and services for which the provider is
compensated by means of an honorarium or commission.

15
16
17
18
19

20
21
22
23
24
25
26

‘Purchaser’, any person who shall have purchased tangible
personal property or services sold at retail and includes a buyer,
vendee, lessee, licensee or grantee.

27
28
29

‘Store’ and ‘storage’, any keeping or retention in the common-
wealth for any purpose except sale in the regular course of business

30
31
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32 or subsequent use solely outside of the commonwealth of tangible
33 personal property purchased from a vendor.
34 ‘Use’ shall mean and include (i) the exercise of any right or
35 power over tangible personal property incident to the ownership
36 of that property, except that it does not include the sale of that
37 property in the regular course of business, and (ii) enjoyment of
38 the benefit of a service, except that it does not include the sale
39 of services in the regular course of business.
40 The terms ‘store’ and ‘storage’, and ‘use’ shall not include the
41 keeping, retaining, or exercising of any right or power over
42 tangible personal property for the purpose of subsequently
43 transporting it outside of the commonwealth for use thereafter
44 solely outside of the commonwealth, or for the purpose of being
45 processed, fabricated or manufactured into other tangible
46 personal property to be transported outside of the commonwealth
47 and thereafter used solely outside of the commonwealth.

1 SECTION 58. Section 2 of said chapter 641, as so appearing,
2 is hereby amended by striking out the first sentence and inserting
3 in place thereof the following sentence; Except as otherwise
4 provided in this chapter an excise is hereby imposed upon the
5 storage, use or other consumption in the commonwealth of
6 tangible personal property or services purchased from any vendor
7 for storage, use or other consumption within the commonwealth
8 at the rate of five percent of the sales price of the property or
9 services.

1 SECTION 59. Said chapter 641 is hereby further amended by
2 inserting after section 2 the following section: -

3 Section 2A. The excise upon services shall be due and payable
4 at the time the vendor normally issues a bill or invoice for the
5 rendering of such services where such services are performed over
6 an extended period of time. A vendor may, however, elect to pay
7 the excise upon services to the commissioner at the time payment
8 for such services is received by the vendor rather than at the time
9 the sale occurs. Such election shall be made in accordance with

10 regulations issued by the commissioner and shall apply to all sales
11 of services made by such vendor. Such election shall not apply
12 to sales of tangible personal property.
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SECTION 60. Section 3 of said chapter 641, as appearing in
2 the 1988 Official Edition, is hereby amended by inserting after the
3 word ‘property’, in line 2, the words: or services.

1 SECTION 61. Section 4of said chapter 641, as so appearing,
2 is hereby amended by inserting after the word ‘property’, in lines 2
3 and 5, in each instance the words: or services.

1 SECTION 62. Section 6of said chapter 641, as so appearing,
2 is hereby amended by inserting after the word ‘property’, in line I,
3 the words: or services.

1 SECTION 63. Paragraph (c) of section 7of said chapter 641,
2 as so appearing, is hereby amended by inserting after the word
3 ‘property’, in line 19, the words: or services.

1 SECTION 64. Said chapter 641 is hereby further amended by
2 striking out section 8, as so appearing, and inserting in place
3 thereof the following section:
4 Section 8. (a) For the purpose of the proper administration of
5 this chapter and to prevent evasion of the tax imposed hereunder,
6 it shall be presumed that tangible personal property sold by any
7 person for delivery in the commonwealth is sold for storage, use
8 or other consumption in the commonwealth until the contrary is
9 established. The burden of proving the contrary is upon the person

10 who makes the sale unless he takes from the purchaser a certi-
-11 ficate to the effect that the service or property is purchased for
12 resale and such certificate is received and made available to the
13 commissioner not later than sixty days from the date of notice
14 from the commissioner to produce such certificate. Where a certi-
-15 ficate is deficient in some material manner and where such
16 deficiency is thereafter removed, also within said sixty day period,
17 the receipt of such certificate shall be deemed to have satisfied
18 the foregoing time limit.
19 (b) For the purpose of the proper administration of this chapter
20 and to prevent evasion of the tax imposed hereunder, it shall be
21 presumed that services performed by any person within or without
22 the commonwealth which directly relate to real property within
23 the commonwealth or to tangible personal property which the
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24 purchaser accepts within the commonwealth or which the vendor
25 or a licensed carrier on behalf of the vendor delivers to the
26 purchaser within the commonwealth are sold for use in the
27 commonwealth until the contrary is established. The burden of
28 proving the contrary is upon the person who makes the sale unless
29 he takes from the purchaser a certificate to the effect that the
30 service or property is purchased for resale and such certificate is
31 received and made available to the commissioner not later than
32 sixty days from the date of notice from the commissioner to
33 produce such certificate. Where a certificate is deficient in some
34 material manner and where such deficiency is thereafter removed,
35 also within said sixty day period, the receipt of such certificate
36 shall be deemed to have satisfied the foregoing time limit.
37 (c) The certificate relieves the person selling the property or
38 services from the burden of proof only if taken in good faith from
39 a person who is engaged in the business of selling services or
40 tangible personal property of the same kind as the services or
41 property sold and who holds the registration as provided by
42 section seven of chapter sixty-four H and who, at the time of
43 purchasing the service or tangible personal property, intends to
44 sell the service or property in a sale at retail in the regular course
45 of business or is unable to ascertain at the time of purchase
46 whether the service or property will be sold or will be used for
47 some other purpose.
48 (d) The certificate shall be signed by and bear the name and
49 address of the purchaser and the number of his registration, and
50 personal property sold by the purchaser in the regular course of
51 business. The certificate shall be in such form as the commissioner
52 may prescribe.
53 (e) If the purchaser who gives a certificate stores or makes any
54 use of the service or property other than retention, demonstration
55 or display while holding it for sale in the regular course of business,
56 the storage or use is taxable as of the time the service or property
57 is first so stored or used. If the sole use of the service or property,
58 other than retention, demonstration or display in the regular
59 course of business, is the rental of the property while holding it
60 for sale, the purchaser may elect to pay the tax on the use measured
61 by the amount of the rental charged rather than the sales price
62 of the property to him.
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63 (f) It shall be presumed that tangible personal property shipped
64 or brought to the commonwealth by the purchaser was purchased
65 from a retailer for storage, use or other consumption in the
66 commonwealth, provided that such property was shipped or
67 brought into the commonwealth within six months after its
68 purchase. It shall be presumed that services used within the
69 commonwealth by the purchaser were purchased from the vendor
70 for use within the commonwealth provided such services were
71 used within the commonwealth within six months after its
72 purchase.
73 (g) If a service or tangible personal property is purchased by
74 a person who will use such service or property in a manner which
75 exempts it from the tax imposed by this chapter, he may give an
76 exempt use certificate to the vendor, certifying that the service or
77 property being purchased will be so used. The burden of proving
78 that a sale of services or tangible personal property by any vendor
79 is exempt under this chapter shall be upon such vendor unless he
80 takes from the purchaser a certificate to the effect that the service
81 or property will be used in an exempt manner.
82 (h) The exempt use certificate shall relieve the vendor from the
83 burden of proof only if taken in good faith for the purchase of
84 property from a person who is engaged in an activity described
85 in paragraphs (r), (s) or (mm) of section six of chapter sixty-four H
86 or for the purchase of services from a person who is engaged in
87 an activity described in paragraph (nn) of section six and who,
88 at the time of purchasing the service or tangible personal property,
89 intends to use the service or property in an exempt manner or
90 is unable to ascertain at the time of purchase whether the service
91 or property will be used in an exempt manner or will be used for
92 some other purpose and such certificate is received and made
93 available to the commissioner not later than sixty days from the
94 date of notice from the commissioner to produce such certificate.
95 Where a certificate is received within the foregoing time limit, but
96 is deficient in some material manner and where such deficiency
97 is thereafter removed, the receipt of such certificate shall be
98 deemed to have satisfied the foregoing time requirement.
99 (i) The exempt use certificate shall be signed by and bear the

100 name and address of the purchaser and the number of his
101 registration, give a description of the service or property being
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102 purchased, certify the exempt use to which the service or property
103 will be applied and be in such form as the commissioner may
104 prescribe.
105 (j) If a purchaser who gives an exempt use certificate stores or
106 makes any use of the service or property other than the one therein
107 certified, the storage or use shall be deemed a retail sale by the
108 purchaser as of the time the service or property is first so stored
109 or used and the cost of the service or property to him shall be
110 deemed the gross receipts from such retail sale.
111 (k) The commissioner may promulgate regulations deter-
-112 mining which services shall be deemed purchased for resale and
113 for an exempt use under this section, containing provisions for
114 the issuance ofcertificates to the effect that services are purchased
115 for resale or for exempt use.

1 SECTION 65. Section 24 of said chapter 641, as so appearing,
2 is hereby amended by inserting after the word ‘property’, in line 4,
3 the words; or services.

1 SECTION 66. Section twenty-eight of said chapter sixty-four I
2 is hereby repealed.

1 SECTION 67. Said chapter 641 is hereby further amended by
2 adding the following section:
3 Section 34. Any vendor who has paid to the commissioner an
4 excise under this chapter upon a sale for which credit is given to
5 the purchaser and such account is later determined to be worthless
6 shall be entitled to reimbursement without interest of the excise
7 paid to the commissioner on such worthless account. Such claims
8 for reimbursement shall be filed on or before April fifteenth,
9 covering the amount of excise paid on such accounts determined

10 to be worthless in the prior calendar year. Any vendor who shall
11 recover, in whole or in part, upon an account previously
12 determined to be worthless for which reimbursement had been
13 received, shall report and include the same in his return for the
14 period during which the recovery occurred.

1 SECTION 68. Section 19A of chapter 78 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
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3 striking out, in line 2, the words ‘Local Aid’ and inserting in place
4 thereof the words: Categorical Grants.

1 SECTION 69. Section 34 of chapter 90 of the General Laws,
2 as so appearing, is hereby amended by inserting after the word
3 ‘commonwealth’, in line 13, the words: and directed to be
4 credited to the Highway Fund.

1 SECTION 70. Said section 34 of said chapter 90, as so
2 appearing, is hereby further amended by striking out, in line 14,
3 the word ‘sixty-four A’ and inserting in place thereof the
4 words: sixty-four A, sixty-four E, sixty-four F or any other
5 applicable general or special law.

1 SECTION 71. Said section 34 of said chapter 90, as so
2 appearing, is hereby further amended by adding the following
3 clause:
4 (i) For the purposes of the Infrastructure Fund established
5 pursuant to the provisions of section two O of chapter twenty-
-6 nine.

1 SECTION 72. Chapter 111 of the General Laws is hereby
2 amended by inserting after section 2C the following three
3 sections:
4 Section 2D. As used in sections two D to two F, inclusive, the
5 following words shall, unless the context clearly indicates
6 otherwise, have the following meanings:
7 ‘AIDS’, acquired immune deficiency syndrome.
8 ‘AIDS advisory board’, the board established pursuant to
9 section two F.

10 ‘Education’, efforts to inform the public, or groups within the
11 public who are seropositive or at high risk of HIV infection, with
12 targeted information directed specifically at decreasing the
13 incidence of unsafe behavior associated with the transfer of the
14 HIV virus.
15 ‘Experimental treatment’, treatment for the HIV infection or

16 its associated illnesses which has not yet been approved for general
17 use by an appropriate agency of the federal government.
18 ‘Fund’, the Massachusetts AIDS Fund established pursuant to

19 section thirty-five J of chapter ten.
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20 ‘HIV’, the human immunodeficiency virus associated with
21 AIDS.
22 ‘Research’, scientific study conducted through community-
-23 based efforts to determine the effectiveness of drug and non-drug
24 therapies in combatting the HIV infection and its associated
25 illness, including research into the effectiveness of educational
26 methods and materials.
27 ‘Sero-positive’, the status of having tested positive for HIV
28 antibodies.
29 ‘Treatment’, such treatment as is approved by appropriate
30 agencies of the United States government for the HIV infection
31 or its associated illnesses.
32 Section 2E. The commissioner may expend amounts contained
33 in the fund, with the advice and under the guidance of the AIDS
34 advisory board, solely for research treatment, experimental
35 treatment, and education related to acquired immune deficiency
36 syndrome.

37 Expenditures from the fund for such purposes shall
38 complement and not replace existing local, state, or federal AIDS-
-39 related funding. The commissioner shall determine, with the
40 advice and under the guidance of the AIDS advisory board,
41 appropriate educational efforts to fund. The commissioner, after
42 consultation with the AIDS advisory board, shall develop a list
43 of research priorities and protocols. The commissioner shall make
44 a priority of researching those drug and non-drug therapies that
45 are not made generally available through federal and other state
46 programs, and shall prioritize those therapies which show the
47 most promise of combatting the HIV infection or its associated
48 illnesses.
49 No more than six percent of the amounts held in the fund in
50 any one year shall be used for administration of the fund;
51 provided, however, that this provision shall not preclude the
52 appropriation from the General Fund of the commonwealth of
53 additional amounts to support the administration of the fund.
54 Notwithstanding any statute or regulations to the contrary, the
55 commissioner may develop, with the advice of the AIDS advisory
56 board, procedures for accepting proposals for implementing any
57 of the purposes of the fund as set forth in this section.
58 Section 2F. There shall be an AIDS advisory board constituted
59 for the general purpose of making recommendations to the
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60 commissioner concerning the administration and allocation of the
61 fund, and performing any other functions specifically granted to
62 it bv law.
63 The commissioner shall have the authority to appoint all
64 members of the AIDS advisory board, which shall consist of no
65 more than nineteen members, and shall include the following: two
66 persons with AIDS; two persons with AIDS-related complex; two
67 persons who are sero-positive; six persons each who have
68 demonstrable experience in providing AIDS related direct
69 services to persons who are at risk of HIV infection or who are
70 sero-positive, one of whom has experience with persons of
71 African-American heritage, one of whom has experience with
72 persons of Hispanic heritage, one of whom has experience with
73 persons of Haitian origin; one of whom has experience with
74 persons who are intravenous drug users, one of whom has
75 experience with local, state or federal prisoners, and one of whom
76 has experience with gay men; a sociologist who has demonstrable
77 experience in neighborhood based AIDS-related education or
78 research; an epidemiologist who has demonstrated experience in
79 neighborhood based AIDS-related research or treatment; a
80 pediatrician with demonstrable experience in treating children
81 with the HIV infection or related illnesses; and a representative
82 of the AIDS Action Committee of Massachusetts.

1 SECTION 73. Paragraph (k) of section 4of chapter 2688 of
2 the General Laws, as appearing in the 1988 Official Edition, is
3 hereby amended by adding the following two sentences: If the
4 court so modifies or sets aside the commission order or so remands
5 the proceedings to the commission the employee shall be entitled
6 to be reimbursed for all costs incurred by him in the defense of
7 the charges contained in said proceedings including attorneys fees
8 which shall be determined and awarded by the court.
9 Reimbursement of such costs shall be applicable to state, county

10 or municipal employees whose conduct is so regulated by the
11 provisions of chapter two hundred and sixty-eight A and
12 chapter two hundred and sixty-eight B.

1 SECTION 74. Chapter 15 of the acts of 1988 is hereby
2 amended by inserting after section 3 the following section: -
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3 Section 3A. Notwithstanding the provisions of any general or
4 special law to the contrary, forty-two million three hundred and
5 fifty-nine thousand dollars is hereby appropriated from the
6 Highway Fund in order to meet a portion of the expenditures
7 necessary to carry out the provisions of paragraph (c) of section
8 three, and five million two hundred thousand dollars is hereby
9 appropriated from said fund for the purposes specified in para-

-10 graph (k) of section three; provided, however, that such appro-
-11 priations shall remain available for expenditure until June
12 thirtieth, nineteen hundred and ninety-one.

1 SECTION 75. Said chapter 15 is hereby further amended by
2 inserting after section 8 the following two sections: -

3 Section BA. Any amounts made available by section one of
4 chapter six hundred and sixteen of the acts of nineteen hundred
5 and sixty-seven, section one of chapter seven hundred and sixty-
-6 eight of the acts of nineteen hundred and sixty-nine, sections one
7 and four of chapter seven hundred and sixty-five of the acts of
8 nineteen hundred and seventy-two, sections six and eight of
9 chapter eight hundred and fifty-nine of the acts of nineteen

10 hundred and seventy-five, sections one and two of chapter three
1 I hundred and fifty-six of the acts of nineteen hundred and seventy-
-12 seven, and sections one and two A of chapter four hundred and
13 eighty of the acts of nineteen hundred and seventy-nine shall be
14 available for expenditure until June thirtieth, nineteen hundred
15 and ninety-one.
16 Section 88. Notwithstanding the provisions of section eight of
17 this act or any general or special law to the contrary, the
18 department of public works is hereby authorized and directed to
19 expend a sum not to exceed one hundred million dollars in order
20 to meet a portion of the expenditures necessary to carry out the
21 provisions of section one and three of this act and the sections
22 of the other acts referenced in section eight and eight A of this
23 act and section one A of chapter three hundred and fifty-six of
24 the acts of nineteen hundred and seventy-seven, and section two
25 of chapter four hundred and eight of the acts of nineteen hundred
26 and seventy-nine; provided, however, that a total of one hundred
27 million dollars is hereby appropriated from the Highway Fund
28 for such purposes and that such appropriation shall remain
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29 available for expenditure or obligation until June thirtieth,
30 nineteen hundred and ninety-one.

1 SECTION 76. Said chapter 15 is hereby further amended by
2 inserting after section 16 the following section;
3 Section 16A. Notwithstanding the provisions of any general or
4 special law to the contrary, twenty-five million dollars is hereby
5 appropriated from the Highway Fund in order to meet a portion
6 of the expenditures necessary to carry out the provisions of
7 section sixteen; provided, that the appropriation shall remain
8 available for expenditure until June thirtieth, nineteen hundred
9 and ninety-one.

1 SECTION 77. Section 11 of chapter 208 of the acts of 1988
2 is hereby amended by inserting after the second sentence the
3 following sentence: All interest and payments on account of
4 principal of such obligations shall be payable from the Highway
5 Fund.

1 SECTION 78. Section 12 of said chapter 208 is hereby
2 amended by inserting after the second sentence the following
3 sentence: All interest and payments on account of principal
4 of such obligations shall be payable from the Highway Fund.

1 SECTION 79. Sections two and three of chapter thirty-nine of
2 the acts of nineteen hundred and eighty-nine are hereby repealed.

1 SECTION 80. Section seven of said chapter thirty-nine is
2 hereby repealed.

1 SECTION 81. Chapter 287 of the acts of 1989 is hereby
2 amended by striking out section 18 and inserting in place thereof
3 the following section;
4 Section 18. For taxable years commencing on or after January
5 first, nineteen hundred and eighty-nine and before January first,
6 nineteen hundred and ninety, there is hereby imposed, in addition
7 to the taxes levied under the provisions of chapter sixty-two of
8 the General Laws on Part B taxable income as determined under
9 the provisions of said chapter sixty-two, an additional tax at the
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10 rate of three hundred and seventy-five thousandths of one percent
11 on said Part B taxable income.
12 For taxable years commencing on or after January first,
13 nineteen hundred and ninety and before January first, nineteen
14 hundred and ninety-one, there is hereby imposed, in addition to
15 the taxes levied under the provisions of said chapter sixty-two on
16 Part B taxable income as determined under the provisions of said
17 chapter sixty-two, an additional tax at the rate of seventy-five one-
-18 hundredths of one percent on said Part B taxable income.
19 All provisions of said chapter sixty-two and chapter sixty-two
20 C of the General Laws relative to the assessment, collection,
21 payment, abatement, verification and administration of taxes,
22 including penalties, applicable to taxes levied under said
23 chapter sixty-two shall be applicable to the additional taxes
24 imposed by this section.

1 SECTION 82. Section 19 of said chapter 287 is hereby
2 amended by striking out the first paragraph and inserting in place
3 thereof the following paragraph:
4 Notwithstanding the provisions of section eighteen of this act
5 or any general or special law to the contrary, ‘Part B taxable
6 income’, as used in said section eighteen, shall not include
7 unemployment compensation, alimony, Massachusetts bank
8 interest, rental income from real estate, pension and annuity
9 income, and IRA/Keogh distributions. During the taxable years

10 the provisions of said section eighteen are in effect, unemployment
11 compensation, alimony, Massachusetts bank interest, rental
12 income from real estate, pension and annuity income, and IRA/
13 Keogh distributions, after taking the applicable deductions and
14 exemptions provided herein, shall be ‘Part C taxable income' and
15 shall be taxed at the rate of five percent for taxable years
16 commencing on or after January first, nineteen hundred and
17 eighty-nine and before January first, nineteen hundred and ninety;
18 and at the rate of five and ninety-five hundredths percent for
19 taxable years commencing on or after January first nineteen
20 hundred and ninety and before January first, nineteen hundred
21 and ninety-one. Any deduction allowable under paragraph (d) of
22 section two or Part Bof section three of chapter sixty-two of the
23 General Laws shall be applied first against Part B income, except
24 that the deductions under subparagraph (6) of paragraph (a) of
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25 said Part B of said section three shall be applied only against
26 Massachusetts bank interest, and deductions relating to rental
27 income from real estate shall be applied first against Part C
28 income. Any resulting Part B or Part C net loss may then be
29 applied against the income of the other class, either Part B or
30 Part C income. The total exemptions allowable under said Part B
31 of said section three shall be applied first against Part B income
32 and any excess exemptions shall then be applied against Part C
33 income and lastly against Part A income as provided and limited
34 by paragraph (b) of Part A of said section three.

1 SECTION 83. Said section 19 of said chapter 287, as amended
2 by section 82 of this act, is hereby further amended by adding the
3 following paragraph;
4 All provisions of said chapter sixty-two and chapter sixty-two C
5 of the General Laws relative to the assessment, collection,
6 payment, abatement, verification and administration of taxes,
7 including penalties, applicable to taxes levied under said chapter
8 sixty-two shall be applicable to the taxes imposed by this section.

1 SECTION 84. Agreements for the sale of services or personal
2 property, as such terms are defined in chapter sixty-four H of the
3 General Laws, as amended by this act, which would, but for the
4 operation of the provisions of this act, have been exempt from
5 the excises imposed by chapters sixty-four H and sixty-four I of
6 the General Laws, and entered into before December first,
7 nineteen hundred and ninety, shall be subject to the provisions
8 of said chapters in effect prior to said date; provided that such
9 agreements are in writing, signed by the vendor and purchaser,

10 and impose an unconditional liability on the part of the purchaser
11 to buy the property or services covered thereby at a fixed price
12 without escalator clause, and an unconditional liability on the part
13 of the vendor to deliver a definite quantity of such property or
14 perform specific amount of services at the contract price; and
15 provided further, that delivery or performance is made before
16 March first, nineteen hundred and ninety-one. For purposes of
17 this section, the word ‘sale’ is defined to exclude the rental or lease
18 of tangible personal property or services.
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1 SECTION 85. Sales of building materials and supplies or
2 services which would, but for the operation of the provisions of
3 this act, have been exempt from the excises imposed by chapters
4 sixty-four H and sixty-four lof the General Laws shall be subject
5 to the provisions of said chapters in effect prior to December first,
6 nineteen hundred and ninety to the extent that such building
7 materials and supplies or services are to be used in construction,
8 reconstruction, alteration, remodeling or repair of any building
9 or structure pursuant to a contract entered into before the date

10 when this act becomes law or entered into within sixty days after
11 said date pursuant to a bid required to be submitted before said
12 date; provided, that such contract is in writing, signed by the
13 contractor and the party for whom such work is to be performed
14 and imposes an obligation on the part of the contractor to perform
15 such work, without conditions or escalator clauses with respect
16 to said tax; and provided, further, that notice of such contract
17 is given to the commissioner of revenue before March first,
18 nineteen hundred and ninety-one. For purposes of this section the
19 word ‘sale’ is defined to exclude the rental or lease of building

20 materials and supplies or of services.

1 SECTION 86. The provisions of this act shall apply to all
2 charges for the rental or lease of tangible personal property or
3 services, as such terms are defined in chapter sixty-four H of the
4 General Laws as amended by this act, with respect to periods
5 beginning on and after the effective dates of said amendments to
6 said chapter sixty-four H, for which a rental is paid, even though
7 the rental agreement or contract was entered into prior to said
8 effective dates and transfer of possession to the lessee was made
9 prior to said date.

1 SECTION 87. Every person other than a licensed distributor,
2 as defined in section one of chapter sixty-four A of the General
3 Laws, who on the effective date of section thirty-six of this act,
4 has on hand for sale or use fuel, as defined in section one of said
5 chapter sixty-four A, other than such fuel as is wholly contained
6 within the fuel supply tank of a motor vehicle, shall make and
7 file with the commissioner within twenty days thereafter a return

8 subscribed to under penalty of perjury showing a complete



1990] HOUSE No. 6060 51

9 inventory of such fuel, and shall, at the time he is required to file
10 such return, pay an additional tax on such fuel at the rate of six
11 cents per gallon. All provisions of said chapter sixty-four A and
12 chapter sixty-two Cof the General Laws relative to the collection,
13 payment, abatement, verification and administration, including
14 penalties, shall be applicable to the tax imposed by this section.
15 All sums received under this section, including penalties,
16 forfeitures, interest, costs of suits and fines, shall be credited in
17 accordance with the formula for the disposition of receipts
18 provided in section thirteen of said chapter sixty-four A.

1 SECTION 88. Every person other than a licensed distributor,
2 as defined in section one of chapter sixty-four A of the Genera]

3 Laws, who at the commencement of business on January first,
4 nineteen hundred and ninety-one, has on hand for sale or use fuel,
5 as defined in section one of said chapter sixty-four A of the
6 General Laws, other than such fuel as is wholly contained within
7 the fuel supply tank of a motor vehicle, shall make and file with
8 the commissioner within twenty days thereafter a return
9 subscribed to under penalty of perjury showing a complete

10 inventory of such fuel, and shall, at the time he is required to file
11 such return, pay an additional tax on such fuel at the rate of four
12 cents per gallon. All provisions of said chapter sixty-four A and
13 chapter sixty-two Cof the General Laws relative to the collection,
14 payment, abatement, verification and administration, including
15 penalties, shall be applicable to the tax imposed by this section.
16 All sums received under this section, including penalties,
17 forfeitures, interest, costs of suits and fines, shall be credited in
18 accordance with the formula for the disposition of receipts
19 provided in section thirteen of said chapter sixty-four A.

1 SECTION 89. Every person other than a licensed supplier, as
2 defined in section one of chapter sixty-four Eof the General Laws,
3 who on the effective date of section thirty-six of this act, has on
4 hand for sale or use special fuels, as are defined in section one
5 of said chapter sixty-four E, other than special fuels as is wholly
6 contained within the fuel supply tank of a motor vehicle, shall
7 make and file with the commissioner within twenty days thereafter
8 a return subscribed to under the penalty of perjury showing a
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9 complete inventory of such special fuels, and shall, at the time
10 he is required to file such return, pay an additional tax on such
11 special fuels at the rate of six cents per gallon, except that the
12 additional tax on liquified gas as defined in said chapter sixty-
-13 four E shall be at the rate of five and one-halfpercent of its average
14 price per gallon as determined by the commissioner under said
15 chapter sixty-four E for the third quarter of nineteen hundred and
16 ninety. All provisions of said chapter sixty-four E and chapter
17 sixty-two C of the General Laws relative to the collection,
18 payment, abatement, verification and administration, including
19 penalties, shall be applicable to the tax imposed by this section.
20 All sums received under this section, including penalties,
21 forfeitures, interest, costs of suits and fines, shall be credited in
22 accordance with the disposition of receipts provided in
23 section thirteen of said chapter sixty-four E.

1 SECTION 90. Every person other than a licensed supplier, as
2 defined in section one of chapter sixty-four Eof the General Laws,
3 who at the commencement of business on January first, nineteen
4 hundred and ninety-one has on hand for sale or use special fuels,
5 as defined in section one of said chapter sixty-four E, other than
6 special fuels as are wholly contained within the fuel supply tank
7 of a motor vehicle, shall make and file with the commissioner
8 within twenty days thereafter a return subscribed to under the
9 penalty of perjury showing a complete inventory of such special

10 fuels, and shall, at the time he is required to file such return, pay
11 an additional tax on such special fuels at the rate of four cents
12 per gallon, except that the additional tax on liquified gas as
13 defined in said chapter sixty-four E shall be at the rate of three
14 and six-tenths percent of its average price per gallon as determined
15 by the commissioner under said chapter sixty-four E for the first
16 quarter of nineteen hundred and ninety-one. All provisions of said
17 chapter sixty-four E and chapter sixty-two Cof the General Laws
18 relative to the collection, payment, abatement, verification and
19 administration, including penalties, shall be applicable to the tax

20 imposed by this section. All sums received under this section,
21 including penalties, forfeitures, interest, costs of suits and fines,
22 shall be credited in accordance with the disposition of receipts
23 provided in section thirteen of said chapter sixty-four E.



1990] HOUSE - No. 6060 53

1 SECTION 91. Notwithstanding the provisions of any general
2 or special law to the contrary, ten million dollars is hereby appro-
-3 priated from the Highway Fund in order to meet a portion of the
4 expenditures necessary to carry out the provisions of para-
-5 graph (g) of section three of chapter eight hundred and eleven of
6 the acts of nineteen hundred and eighty-five and paragraph (0 of
7 section three of chapter fifteen of the acts of nineteen hundred
8 and eighty-eight; provided, that such appropriation shall remain
9 available for expenditure until June thirtieth, nineteen hundred

10 and ninety-one.

1 SECTION 92. Notwithstanding the provisions of any general
2 or special law to the contrary, five million dollars is hereby appro-
-3 priated from the Highway Fund in order to meet a portion of the
4 expenditures necessary to carry out the provisions of section
5 twenty-three of chapter eight hundred and eleven of the acts of
6 nineteen hundred and eighty-five and section twenty-eight of
7 chapter fifteen of the acts of nineteen hundred and eighty-eight;
8 provided, that said appropriation shall remain available for
9 expenditure until June thirtieth, nineteen hundred and ninety-one.

1 SECTION 93. Notwithstanding the provisions of section
2 thirteen of chapter sixty-four A of the General Laws or any other
3 general or special law to the contrary, no more than ten percent
4 of the net fiscal year receipts in any fiscal year prior to July first,
5 two thousand under the excise imposed in section four of said
6 chapter sixty-four A, including all amounts received as a result
7 of penalties, forfeitures, interest, costs of suits and fines, less any
8 amounts reimbursed under sections seven and seven A of said
9 chapter sixty-four A, shall be expended for the construction of

10 the central artery/third harbor tunnel project. If, in any such fiscal
11 year, less than ten percent of net fiscal year receipts is expended
12 for such construction, the difference between ten percent of the
13 net fiscal year receipts and the amount actually expended on such
14 construction during that fiscal year shall be available during that
15 or any subsequent fiscal year for any other construction or
16 reconstruction purpose, or in any subsequent fiscal year for
17 central artery/third harbor tunnel construction; provided,
18 however, amounts of said ten percent net fiscal year receipts
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19 expended in any fiscal year for purposes other than the central
20 artery/third harbor tunnel construction project as hereinbefore
21 provided, shall be available for expenditure for central artery/
22 third harbor tunnel construction in any subsequent fiscal year. If
23 the above-described difference is used in a subsequent year for
24 such central artery/third harbor tunnel construction, the total
25 amount used for such central artery/third harbor tunnel
26 construction during that subsequent fiscal year may exceed the
27 ten percent of net fiscal year receipts permitted by this section,
28 provided that the total amount used for such construction shall
29 not exceed twenty percent of the net fiscal year receipts in that
30 subsequent fiscal year.

1 SECTION 94. The secretary of the executive office of trans-
-2 portation and construction is hereby authorized, subject to appro-
-3 priation, to establish a grant program to provide assistance to
4 neighborhoods in the city of Boston impacted by the construction
5 of central artery and the third harbor tunnel from any funds made
6 available to the executive office of transportation and
7 construction.
8 The impacted neighborhoods of the city of Boston shall include,
9 but not be limited to, the North End, South End, Chinatown, East

10 Boston, South Boston, Charlestown, West End, and Beacon Hill
11 neighborhoods of the city of Boston as defined by the Boston
12 Redevelopment Authority.
13 The funds for said grants and programs may be expended for
14 the following purposes:
15 (a) To establish a citizen’s advisory committee to oversee the
16 project as it impacts the said neighborhoods. The committee
17 established herein shall consist of thirteen members, five of whom
18 shall be residents of the impacted neighborhoods, two ot whom
19 shall be businessmen of the impacted neighborhoods, three of
20 whom shall be appointed by the governor and three ot whom shall
21 be appointed by the mayor of the city of Boston. No less than
22 two shall be experts in engineering, no less than two shall be
23 experts in urban planning and no less than two shall be experts
24 in transportation.
25 The committee shall sit throughout the entire project period.
26 It shall meet monthly without compensation to prepare a report
27 made available to the public on the progress of the project and
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28 any and all adverse impacts arising from the project during that
29 period.
30 The committee shall be concerned with, but not limited to, the
31 following:
32 (1) continued easy access into and out of the impacted
33 neighborhoods by both pedestrians and vehicles;
34 (2) continued unimpaired ability for sale or rental of available
35 property;
36 (3) effective and efficient noise and air pollution control
37 measures;
38 (4) prevention of and restitution for any and all damages
39 caused by the project to property in the impacted neighborhoods;
40 (5) hours of operation work can be performed to complete the
41 project;
42 (6) appropriate routes for heavy equipment vehicles and/or
43 other vehicles removing excavated land from the project site and/
44 or any vehicle related to the project;
45 (7) traffic and parking alternatives in reaction to problems
46 stemming from project;
47 (8) prevention of and restitution for any and all harm caused
48 by the project to businesses of the impacted neighborhoods;
49 (9) securing any and all land made available by the project and
50 its use to stabilize and improve the residential areas of the
51 impacted neighborhoods;
52 (10) assured citizen participation in the siting of vent shafts
53 necessary for the project.
54 In the event that these or any concerns are raised by the
55 committee, the secretary shall be notified and, thereby, authorized
56 to expend the necessary funds from monies authorized to assist
57 impacted neighborhoods. The committee shall monitor the
58 project in order to protect the rights, privileges and quality of life
59 of the residents and businessmen of the neighborhoods;
60 (b) To establish a grant program to support community
61 property owners whose property is damaged as a result of the
62 project;
63 (c) To provide any additional funds needed to the city of
64 Boston environmental department to monitor levels ofboth noise
65 and air pollution resulting from the project;
66 (d) To establish a grant program to assist and subsidize
67 property owners of seven unit dwellings or less who lose existing
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68 rental tenants, the ability to let to new rental tenants, or any
69 property owner of a seven unit dwelling or less whose property
70 is sold at a value that has been reduced by the impact of the project.
71 Said property owner shall be compensated for the difference
72 between the property’s fair market value and the selling price
73 devalued by the project;
74 (e) To provide monies to the city of Boston to study, analyze
75 and implement traffic plans and improvements for the impacted
76 neighborhoods, provided that all such projects, except those
77 which involve only state roads, shall be planned in consultation
78 with and subject to the approval of the city of Boston’s transpor-
79 tation department which projects shall include but not be limited
80 to: (1) the planning, design, construction, renovation, repair or
81 other work necessary to service traffic flow in the neighborhoods;
82 and, (2) the controlling of traffic to, from and through the
83 neighborhoods to reduce at the maximum extent possible the
84 number of vehicles traveling through the neighborhoods’
85 residential areas, especially any and all vehicles related to the
86 project; provided, however, that any projects related to the traffic
87 planning and improvements which involve state roads shall be
88 planned in consultation with and subject to the approval of the
89 state department of public works; provided, further, that the costs
90 of any such projects which are approved by the state department
91 of public works shall be funded by said department from new or
92 existing state transportation funding sources;
93 (f) To provide monies to the city of Boston for any additional
94 public safety personnel needed to protect the communities, or to
95 expedite any plan of the city of Boston to mitigate adverse effects
96 the project may have on the impacted neighborhoods;
97 (g) To establish a neighborhood business assistance plan for
98 all small businesses in the impacted neighborhoods because of
99 economic loss or opportunity, including, but not limited to,
100 grants, loans, legal assistance, technical assistance or relocation
101 grants or preferences;
102 (h) To provide for the acquisition of parking spaces to replace
103 any parking spaces that are lost to the impacted neighborhoods
104 because of the project. In addition to the acquisition of
105 replacement parking spaces, the Secretary of Transportation shall
106 establish a subsidized resident parking program for all residents
107 of the impacted neighborhoods.
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The secretary of transportation shall do all things necessary to
mitigate or protect impacted neighborhoods from any and all
adverse effects of the project. Further, it shall, in conjunction with
the secretary and the city ofBoston, do whatever possible to retain
and expand employment opportunities for the residents of the city
of Boston, improve private and public transportation access to
the impacted neighborhoods; upgrade public services in the
impacted neighborhoods, facilitate additional affordable housing
opportunities for low and moderate income families; and promote
the sound economic growth within the impacted neighborhoods
and the city ofBoston, in a manner which recognizes and protects
the integrity of residential neighborhoods.

108
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120 The grant recommendations of the secretary of the executive

office of transportation and construction shall be subject to the
approval of the house and senate committees on ways and means.

121
122

SECTION 95. The executive office of transportation and
construction shall submit a plan to the house and senate
committees on ways and means and the joint committee on
transportation which shall include the identification of all bridges,
highways, and roads which are determined by said executive office
to pose a risk to public safety and a schedule for the construction,
reconstruction, alteration, remodelling or repair of such bridges,
highways, and roads. Those structures that are identified as
creating the most immediate risk to public safety shall be
scheduled for construction, reconstruction, alteration, remodel-
ling or repair at the earliest possible date. Said schedule shall
include the date said projects shall be advertised for bid, the date
for the commencement of said projects and the projected date of
completion of such projects. Said plan shall be submitted no later
than September fifteenth, nineteen hundred and ninety.
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SECTION 96. Notwithstanding the provisions of any general
or special law to the contrary, the commonwealth, through the
department of public works and any independent authority,
agency, city or town, shall not undertake any efforts, either
temporarily or permanently, to take any property, property
interest, business interest or a portion thereof by eminent domain,
for the movement, realignment, reconstruction, construction,

2
3
4
5
6
7
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8 extension or widening of the William McClellan Highway which
9 would result in such highway’s location to be moved closer to the

10 southeastern side of the residential structures on Bremen street
11 in the city of Boston or said Bremen street itself located adjacent
12 to such highway, nor shall any funds of the commonwealth be
13 expended for such purposes.

1 SECTION 97. Notwithstanding the provisions of section
2 eighty-two B the commonwealth through its department of public
3 works, may proceed to take by eminent domain, the minimum
4 rights necessary to move the existing highway easement for the
5 existing elevated portion of McClellan Highway, also known as
6 the East Boston Expressway, which falls within the area bounded:
7 by Bremen street on the northwest; the line of Marion street, as
8 it would extend to the McClellan Highway if it ran through
9 Bremen street on the northeast; and the southwestern edge of the

10 existing highway on the south. Such movement to be in a northerly
11 direction toward Bremen street, so as to increase the surface area
12 of the said easement by no more than twenty percent over the
13 easement area presently utilized for the existing elevated highway
14 structure on the easement area; provided, however, that such
15 taking is for highway purposes and air rights over said area only.
16 Such rights and any structure built pursuant thereto shall allow
17 no structure to be lower than the existing height of the existing
18 highway over the existing railway tracks so that the existing height
19 of the existing highway over the existing railway tracks is
20 maintained.
21 Such taking may only be made after the secretary of environ-
-22 mental affairs certifies in writing that the taking is the minimum
23 amount necessary to reunite the two sides of the East Boston
24 stadium park now divided by the highway leading to the airport
25 and that such taking will not adversely alfect the health ot
26 residents along Bremen street.

1 SECTION 98. Notwithstanding any provision of this act or

2 any general or special law to the contrary, not more than one
3 hundred and twenty million dollars of the sums appropriated in
4 sections seventy-four, seventy-five, seventy-six, ninety-one and
5 ninety-two of this act shall be expended during the fiscal year
6 beginning on July first, nineteen hundred and ninety-one.
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1 SECTION 99. The state treasurer is hereby authorized to
2 transfer, as of June thirtieth, nineteen hundred and ninety, any
3 unencumbered positive balance remaining in the Local Aid Fund
4 to the General Fund, which shall be included as part of the balance
5 of the General Fund for the fiscal year commencing July first,
6 nineteen hundred and ninety.

1 SECTION 100. There is hereby established a committee, to be
2 known as the state expenditure oversight committee, to consist
3 of nine members, including the treasurer and receiver general, the
4 commissioner of revenue, the state comptroller, all serving ex
5 officio, and six additional members to be appointed as follows:
6 three members shall be appointed annually by agreement between
7 the governor, the speaker of the house of representatives and the
8 president of the senate, provided that of these three appointees
9 one shall be from the business community, one shall be from the

10 human services community, and one shall be from organized
11 labor; and one member each shall be appointed annually by the
12 governor, by the speaker of the house of representatives and by
13 the president of the senate, provided that each of such three
14 appointees shall be experienced in matters of public finance.
15 Appointments shall annually be made effective July first of each
16 year. Any of the six appointed members may be reappointed
17 without limitation.
18 The committee shall meet a minimum of four times per year.
19 At the first meeting after reappointment the committee shall elect
20 one of the six appointed members as chair of the committee.
21 Members of the committee shall serve without compensation, but
22 shall receive their necessary expenses incurred in the performance
23 of their duties. The comptroller shall provide the committee with
24 such clerical and other assistance as the committee may from time
25 to time request.
26 It shall be the duty of the committee to report on October
27 fifteenth, January fifteenth, April fifteenth and July fifteenth, or
28 as soon thereafter as reasonably accurate figures can be obtained,
29 on the revenues and expenditures of the commonwealth for the
30 fiscal quarter just completed, and whether and to what extent
31 expenditures during said quarter exceed the revenues of the
32 commonwealth, or the revenues of said quarter exceed the expen-
-33 dilutes of the commonwealth. Said report shall be filed with the
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34 secretary of administration and finance and the house and senate
35 committees on ways and means. In order to assist the committee
36 in filing said reports, the treasurer and receiver general, the
37 commissioner of revenue, and the state comptroller shall each file
38 a report with the committee detailing their respective knowledge
39 of the revenues and expenditures of the commonwealth for the
40 fiscal quarter just completed, said reports to be filed on October
41 first, January first, April first and July first, or as soon thereafter
42 as reasonably accurate figures can be obtained.
43 The committee, at the time of filing its quarterly reports, shall
44 be authorized to make any recommendations it considers prudent
45 and necessary to keep state spending for the current fiscal year
46 within actual and projected revenues. These recommendations
47 may include, but shall not be limited to, proposals to make
48 systemic changes in the structure of government; proposals to
49 contain operating and capital costs, and to strengthen the
50 commonwealth’s financial planning and management capacities;
51 proposals revising requirements relative to appropriations
52 recommendations of the governor, including proposals to require
53 the governor to estimate revenues and expenditures for more than
54 one year and to support the assumptions underlying those
55 estimates, as well as proposals to modify the accounting principles
56 used in the governor’s recommendations.
57 The committee may in addition and at any time request of the
58 executive office of administration and finance review examina-
-59 tions relative to the fiscal impact on the commonwealth of any
60 proposed or enacted policy initiatives or program expansions,
61 deficit funding proposals, or any other action or proposal which
62 could have a substantial impact on the fiscal health of the
63 commonwealth.
64 The committee shall have a life-span of five years, and shall be
65 dissolved as of July fifteenth, nineteen hundred and ninety-five.

1 SECTION 101. The annual appropriation act shall contain a
2 five-year fiscal recovery plan for the commonwealth which shall
3 incorporate projected revenues and projected expenditures, by
4 category, for each of the five succeeding fiscal years.
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1 SECTION 102. Section twenty-four shall apply to taxable
2 years commencing on or after January first, nineteen hundred and
3 ninety and before January first, nineteen hundred and ninety-one.

1 SECTION 103. Section twenty-five shall apply to taxable
2 years commencing on or after January first, nineteen hundred and
3 ninety-one and before January first, nineteen hundred and ninety-
-4 two.

1 SECTION 104. Section twenty-six shall apply to taxable years
2 commencing on or after January first, nineteen hundred and
3 ninety-two.

1 SECTION 105. Sections twenty-nine, thirty, thirty-one and
2 thirty-two shall apply to taxable years commencing on or after
3 January first, nineteen hundred and ninety-one.

1 SECTION 106. Sections eighty-one, eighty-two and eighty-
-2 three shall apply to taxable years commencing on or after January
3 first, nineteen hundred and eighty-nine and before January first,
4 nineteen hundred and ninety-one.

1 SECTION 107. Section twenty-seven shall apply to taxable
2 years commencing on or after January first, nineteen hundred and
3 ninety and before January first, nineteen hundred and ninety-four.

1 SECTION 108. Sections two and seventy-two shall take effect
2 on January first, nineteen hundred and ninety-one and shall expire
3 on July first, nineteen hundred and ninety-five.

1 SECTION 109. Section forty-one shall take effect as of July
2 first, nineteen hundred and ninety.

1 SECTION 110. Sections forty-seven, forty-eight, and forty-
-2 nine shall take effect on September first, nineteen hundred and
3 ninety.

1 SECTION 111. Sections twenty-eight, forty-two, forty-three,
2 forty-four, forty-five, forty-six, fifty, fifty-one, fifty-three, fifty-
-3 four, fifty-five, fifty-seven, fifty-eight, fifty-nine, sixty, sixty-one.
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4 sixty-two, sixty-three, sixty-four, sixty-five and sixty-six shall take
5 effect on December first, nineteen hundred and ninety.

1 SECTION 112. Sections seventeen and thirty-seven shall take
2 effect on January first, nineteen hundred and ninety-one.

1 SECTION 113. Sections one, three, four, nine, ten, eleven,
2 twelve, thirteen, fourteen, fifteen, eighteen, nineteen, twenty,
3 twenty-one, twenty-two, twenty-three and sixty-eight shall take
4 effect on July first, nineteen hundred and ninety-one.

1 SECTION 114. Sections sixteen, thirty-five, thirty-six, thirty-
-2 eight, thirty-nine, forty and seventy-one shall take effect ten days
3 after the passage of this act, and the remaining sections shall take
4 effect upon its passage.”, that the Senate concur in the further
5 amendment; and that the House recede from its non-concurrence
6 with the Senate in its amendment striking out the title and
7 inserting in place thereof the following title: “An Act establishing
8 the economic stability and recovery compact.”, and concur
9 therein.
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