No. 6198

HOUSE
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HOUSE OF REPRESENTATIVES, August 9, 1990.
The committee on Energy, to whom were referred the petition
(accompanied by bill, Senate, No. 1534) of William Q. MacLean, Jr.,
for legislation to prohibit the construction of a coal-energy generating
facility in the counties of Bristol, Plymouth and Barnstable, the
petition (accompanied by bill, House, No. 335) of Robert M. Koczera
and other members of the House for legislation to further regulate
proposed coal-fired electric generating facilities, the petition
(accompanied by bill, House, No. 5424) of John F. MacGovern (by
vote of the town) for legislation to prohibit the construction of certain
types of power plants within one mile of any municipal well in the
town of Ayer, and the petition (accompanied by bill, House, No. 5632)
of Robert A. Durand and Robert M. Koczera relative to coal fueled
power plants, reports recommending that the accompanying bill
(House, No. 6198) ought to pass.
For the committee.
LAWRENCE R. ALEXANDER.
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In the Year One Thousand Nine Hundred and Ninety

An Act promoting

1

public participation

in energy decision-making.

Whereas, The deferred operation of this act would tend to

2 defeat its purpose, which is to protect the environment and the
3 citizens of the Commonwealth from the potential adverse impacts
4 of proposed electricity generating facilities and to assure reliable
5 energy supplies to the commonwealth at least cost and least impact

6 to the environment, therefore it is hereby declared to be an
7 emergency law, necessary for the immediate preservation of public
8 and environmental health and welfare.
Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
1

SECTION 1. Chapter 25 of the General Laws, as appearing in
the
1988 Official Edition, is hereby amended by inserting after
2
section
18 the following new section;
3
4
Section 19. For the purposes of this section, the following words
5 shall have the following meanings:
“Compensation”, payment for all or part, as determined by the
6
7 department, of reasonable attorney’s fees, reasonable expert
8 witness fees, and other reasonable costs incurred by interveners
9 related to their participation in a proceeding pertaining to
10 electricity or natural gas held pursuant to this chapter, including
I I all or part of the costs of obtaining judicial review, if any.
“Intervenor”, any participant authorized by statute to take part
12
13 in a proceeding pertaining to electricity or natural gas held
14 pursuant to this chapter or any other interested party granted
15 intervenor status in such a proceeding by the department. Such
16 a participant may include a person or persons, or a group or
17 organization representing the interests of such a person or
18 persons, residing or doing business in proximity to any energy
19 facility or proposed energy facility at issue in the proceeding. Such
20 a participant may also include a person, group or organization
21 representing the interests of consumers, customers, or subscribers,
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including those of any gas or electric company subject to the jurisdiction of the department or a person, group, or organization
representing a public interest, including but not limited to that
of the environment, or the public health. An intervenor may
include a department, division, agency, board, commission,
authority, or other instrumentality of the commonwealth or
political subdivision of the commonwealth or two or more
subdivisions thereof.
“Proceeding”, an adjudicatory proceeding, as defined in
section one of chapter thirty A, or a proceeding conducted
pursuant to a generic rulemaking conducted by the department,
not including public hearings. A procedural or supplemental
matter shall be considered part of the main proceeding, if the
department determines the procedural or supplemental matter is
within, related to, or supplemental to issues of concern to the
intervenor in the main proceeding, or related to the awarding of
intervenor compensation.
“Significant financial hardship”, a situation in which an
intervenor would be financially unable to afford intervenor costs
that would be incurred to participate effectively in the proceeding
unless it received compensation for at least part of its intervenor
costs. The department shall require an intervenor to show that
its funds are insufficient to cover all of its intervenor costs, or are
committed to other reasonable expenditures for the public benefit
that could not be met along with all of its intervenor costs unless
it received compensation for at least part of its intervenor costs.
The department may award reasonable fees and other
reasonable costs of intervention incurred in a proceeding
pertaining to electricity or natural gas established pursuant to this
chapter or chapter one hundred and sixty-four to any intervenor
who complies with this section and satisfies its requirements.
A person, group, or organization seeking an award under this
section shall file, and serve on all parties to the proceeding, a
request for a preliminary ruling of eligibility for compensation.
The request must he filed by no later than seventy-five days after
the initial notice of the proceeding, or by thirty days before the
beginning of evidentiary hearings in the proceeding, or within
thirty days of the effective date of this section, whichever occurs
later. The rest shall include all of the following:
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(1) a showing by the requestor that meaningful participation
in the proceeding without an award of compensation would
impose upon the requestor a significant financial hardship;
(2) an explanation of how an issue affects the requestor’s
interest;

(3) a statement of the nature and extent of planned participation in the proceeding, including a list of positions and issues
that the requestor intends to present, raise, or respond to in the
proceeding, and a clear showing that the positions, factual or legal

contentions, or specific policy or procedural recommendations of
the intervenor would be relevant, substantive, and would
materially assist the department in its consideration of the
73 proceeding;
(4) a proposed detailed budget for the requestor’s participation;
74
75 and
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(5) an estimate of the compensation that will be sought.
Within thirty days after service of a request for a preliminary
ruling of eligibility for compensation, any other interested person
or party may file comments pertaining to the request
Within forty-five days after the filing of a request for a
preliminary ruling of eligibility, the department shall issue a ruling
on said request. In cases where intervenors represent the same or
similar interests or intend to raise the same or similar issues, the
department may issue a preliminary ruling of eligibility to one
intervenor or may issue such rulings of eligibility to more than
one intervenor but may include a requirement that an intervenor
select one or more common legal or technical representatives with
one or more other intervenors seeking awards of compensation;
provided, however, that any such requirements must be consistent
with the provisions of chapter two hundred and sixty-eight A and
the rules of the supreme judicial court.
A preliminary ruling in favor of an intervenor shall create a
rebuttable presumption that the intervenor should be awarded
compensation, in an amount to be determined, in the final ruling
or on any subsequent claim for compensation filed pertaining to
the proceeding pursuant to this section.
In the case of an intervenor who has been ruled by the
department within the past two years to have a significant
financial hardship and to be eligible for compensation, the
department may allow the party to reference the prior request and
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submit an addendum detailing and attesting to any and all changes
concerning its financial condition.
Within thirty days of the issuance of a final order or decision
by the department in a proceeding, an intervener may file a claim
for compensation. The claim shall include, at a minimum, a
detailed description of the intervener’s costs in conjunction with
the proceeding and a showing of how the intervenor’s participation has materially assisted the department in rendering an
order or decision in the proceeding.
The department may audit the records and books of the
intervenor to the extent necessary to verify the basis for the award.
The department shall preserve the confidentiality of the
intervenor’s records in making its audit. Within twenty days after
completion of any such audit, the department shall direct that an
audit report be prepared and filed. Any other person or party may
file a response to the audit report within twenty days thereafter.
Within seventy-five days after the filing of a claim for
compensation, or within fifty days after the filing of an audit
report, whichever occurs later, the department shall issue a
decision that determines whether or not the intervenor’s participation has materially assisted the department in rendering an
order or decision in the proceeding, according to the criteria
provided in this section. If the department finds that it has been
materially assisted by the intervenor’s participation, the
department shall describe how it has been assisted, shall consider
the intervenor’s reasonable costs for this assistance, shall review
the extent of the intervenor’s significant financial hardship, and
shall decide the amount of compensation to be paid to the
intervenor.
Within thirty days of the department’s decision to grant an
award, the gas or electric company which was the subject of the
proceeding shall pay the award. Any such award paid by a gas
or electric company pursuant to this section may be credited to
its normal operating cost.
SECTION 2. Section 69G of chapter 164 of the General Laws,

2 as appearing in the 1988 Official Edition, is hereby amended by
3 deleting in line 30 the words “one hundred megawatts” and
4 inserting in place thereof the following:
seventy-five
5 megawatts.
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1
SECTION 3. Section 691 of said chapter 164 is hereby
2 amended by inserting in line 46 after the word “management;” the
3 following:
for generating facilities, an analysis of alternative
4 fuel sources, evaluating the environmental impact, cost,
5 reliability, availability, diversity, and ease of transport for each
6 fuel source.

SECTION 4. Said section 691 of said chapter 164 is hereby
1
2 further amended by inserting in line 47 after the word “facility;”
3 the following;
documentation and information establishing
-

4 that the actions planned by the company are consistent with
5 principles of integrated resource management, including
6 consideration of the cost of environmental externalities, which
7 shall include those associated with the construction, operation,
8 fuel cycle and decommissioning of each proposed facility;.

SECTION 5. Said chapter 164 is hereby further amended by
1
after section 69J the following new section:
adding
2
3
Section 69J1/2. For the purposes of this section, the following
words shall have the following meanings:

“Compensation”, payment for all or part, as determined by the
5
6 council, of reasonable attorney’s fees, reasonable expert witness
7 fees, and other reasonable costs incurred by interveners related
8 to their participation in a proceeding held pursuant to this chapter,
9 including all or part of the costs of obtaining judicial review, if
10
11

12
13
14

15
16
17

18
19

20
2!
22
23

any.

“Intervener”, any participant authorized by statute to take part
in a proceeding held pursuant to this chapter or any other
interested party granted intervener status in such a proceeding by
the council. Such a participant may include a person or persons,
or a group or organization representing the interests of such a
person or persons, residing or doing business in proximity to any
energy facility or proposed energy facility at issue in the
proceeding. Such a participant may also include a person, group,
or organization representing the interests of consumers,
customers, or subscribers, including those of any gas or electric
company subject to the jurisdiction of the council, or a person,
group, or organization representing a public interest, including
but not limited to that of the environment or the public health.
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24 An intervenor may include a council, division, agency, board,
25 commission, authority, or other instrumentality of the common-26 wealth or political subdivision of the commonwealth or two or
27 more subdivisions thereof.
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“Proceeding”, an adjudicatory proceeding, as defined in
section one of chapter thirty A, or a proceeding conducted
pursuant to a generic rulemaking conducted by the council, not
including public hearings. A procedural or supplemental matter
shall be considered part of the main proceeding, if the council
determines the procedural or supplemental matter is within,
related to, or supplemental to issues of concern to the intervenor
in the main proceeding, or related to the awarding of intervenor
compensation.

“Significant financial hardship”, a situation in which an
intervenor would be financially unable to afford intervenor costs
that would be incurred to participate effectively in the proceeding
unless it received compensation for at least part of its intervenor
costs. The council shall require an intervenor to show that its funds
are insufficient to cover all of its intervenor costs, or are
committed to other reasonable expenditures for the public benefit
that could not be met along with all of its intervenor costs unless
it received part of its intervenor costs.
The council may award reasonable fees and other reasonable
costs of intervention incurred in a proceeding established pursuant
to this chapter to any intervenor who complies with this
section and satisfies its requirements.
A person, group, or organization seeking an award under this
section shall file, and serve on all parties to the proceeding, a
request for a preliminary ruling of eligibility for compensation.
The request must be filed by no later than seventy-five days after
the initial notice of the proceeding, or by thirty days before the
beginning of evidentiary hearings in the proceeding, or within
thirty days of the effective date of this section, whichever occurs
later. The request shall include all of the following;
(I) a showing by the requestor that meaningful participation
in the proceeding without an award of compensation would
impose upon the requestor a significant financial hardship;
(2) an explanation of how an issue affects the requestor's

62 interest;
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63
(3) a statement of the nature and extent of planned partici-64 pation in the proceeding, including a list of positions and issues
65 that the requestor intends to present, raise, or respond to in the
66 proceeding, and a clear showing that the positions, factual or legal
67 contentions, or specific policy or procedural recommendations of
68 the party would be relevant, substantive, and would materially
69 assist the council in its consideration of the proceeding;
70
(4) a proposed detailed budget for the requestor’s participation;
71 and
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(5) an estimate of the compensation that will be sought.
Within thirty days after service of a request for a preliminary
ruling of eligibility for compensation, any other interested person
or party may file comments pertaining to the request.
Within forty-five days after the filing of a request for a
preliminary ruling of eligibility, the council shall issue a ruling on
said request. In cases where interveners represent the same or
similar interests or intend to raise the same or similar issues; the
council may issue a preliminary ruling of eligibility to one
intervenor or may issue such rulings of eligibility to more than
one intervenor but may include a requirement that an intervenor
select one or more common legal or technical representatives with
one or more other interveners seeking awards of compensation;
provided, however, that any such requirements must be consistent
with the provisions of chapter two hundred and sixty-eight A and
the rules of the supreme judicial court.
A preliminary ruling in favor of an intervenor shall create a
rebuttable presumption that the intervenor should be awarded
compensation, in an amount to be determined, in the final ruling
or on any subsequent claim for compensation pertaining to the
proceeding filed pursuant to this section.
In the case of an intervenor who has been ruled by the council
within the past two years to have a significant financial hardship
and to be eligible for compensation, the council may allow the
party to reference the prior request and submit an addendum
detailing and attesting to any and all changes concerning its
financial condition.
Within thirty days of the issuance of a final order or decision
by the council in a proceeding, an intervenor may file a claim for
compensation. The claim shall include, at a minimum, a detailed
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description of the intervenor’s costs in conjunction with the
proceeding and a showing of how the intervenor’s participation
has materially assisted the council in rendering an order or
decision in the proceeding.
The council may audit the records and books of the intervener
to the extent necessary to verify the basis for the award. The
council shall preserve the confidentiality of the intervenor’s
records in making its audit. Within twenty days after completion
of any such audit, the council shall direct that an audit report be
prepared and filed. Any other person or party may file a response
to the audit report within twenty days thereafter.
Within seventy-five days after the filing of a claim for
compensation, or within fifty days after the filing of an audit
report, whichever occurs later, the council shall issue a decision
that determines whether or not the intervenor’s participation has
materially assisted the council in rendering an order or decision
in the proceeding, according to the criteria provided in this
section. If the council finds that it has been materially assisted
by the intervenor’s participation, the council shall describe how
it has been assisted, shall consider the intervenor’s reasonable
costs for this assistance, shall review the extent of the intervenor’s
significant financial hardship, and shall decide the amount of
compensation to be paid to the intervenor.
Within thirty days of the council’s decision to grant an award,
the developer of the energy facility or the gas or electric company
which was the subject of the proceeding shall pay the award. Any
such award paid by a gas or electric company pursuant to this
section may be credited to its normal operating costs.
SECTION 6. The provisions of section two of this act shall
apply to all generating facilities that file an environmental
notification form with the secretary of environmental affairs after
the effective date of this act; provided, however, that they shall
apply to all coal-fired generating facilities which had not received
a certificate from the secretary of environmental affairs on their
final environmental impact reports as of April first, nineteen
hundred and ninety.

1
SECTION 7. The provisions of sections three, four and five of
2 this act shall apply to all generating facilities for which appli-
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3 cations for siting were not filed and any preliminary hearings were
4 not held before the energy facilities siting council before January
5 first, nineteen hundred and ninety.
SECTION 8. Within four months of passage of this act, the
2 department of public utilities and the energy facilities siting
3 council shall promulgate rules and regulations to implement the
4 provisions of this act.
1
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