
HOUSE OF REPRESENTATIVES. December 3. 1990.

The committee on Natural Resources and Agriculture, to whom
was referred the petition (accompanied by bill, House, No. 4627) of
Max Strahan, William P. Nagle, Jr., and Jonathan L. Healy for
legislation to protect and recover the Northern Right Whale, reports
recommending that the accompanying bill (House, No. 6343) ought
to pass.

For the committee.
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In the Year One Thousand Nine Hundred and Ninety,

An Act to protect and recover the northern right whale.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION I. Chapter 131 of the General Laws is hereby
2 amended by adding the following new sections:
3 Section 91. Title
4 Sections 91 through 108 of Chapter 131 of the General Laws
5 shall be known and cited as the “Northern Right Whale Recovery
6 Act.”
7 Section 92. Definitions
8 As used in this Act, unless the context clearly indicates
9 otherwise, the following words and phrases shall have the

10 following meanings
11 (a) “Adverse effects,” significant alterations of the physical envi-
-12 ronment or its ecology that would adversely affect or significantly
13 reduce the Northern Right whale’s chances for survival and
14 recovery;
15 (c) “Anthropogenic death,” a mortality of a member of a species
16 that is directly or indirectly caused by people or the activities of
17 people;
18 (d) “Conservation and protection” refers to the active
19 protection of a species and its habitat and the implementation of
20 management efforts to enhance viability of the species population
21 to guarantee its survival and to allow and provide for the recovery
22 of the species to the point where it may be delisted as a protected
23 species;
24 (e) “Commercial whale watching” or a “commercial whale
25 watch operation,” refers to the act or business of charging an
26 amount of money or a fee to show members of the biological order
27 Cetacea to persons who have paid this tee or exchanged a
28 consideration to provide them with the sight of a cetacean;
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29 (h) “Harass,” to annoy, bother, excite, interfere with, or to
30 interrupt or modify the behaviour or activities of any Northern
31 Right whale;
32 (i) “Harm,” to injure or hurt a Northern Right whale and also
33 to significant alter or degrade the environment of the Northern
34 Right whale or its use of it to the point where it impairs significant
35 behavioural patterns such as (but not exclusively) breeding,
36 feeding, or caring for their young so that it threatens or reduces
37 the viability of their species or the chances for or the rate of its
38 recovery;

39 (j) “Massachusetts waters” or “the coastal waters of Massachu-
-40 setts,” refers to the waters within the Commonwealth of Massa-
-41 chusetts jurisdiction;
42 (k) “Northern Right whale” or the “whale,” any member of the
43 species of the Northern Right whale (Eubalaena glacialis);

44 (1) “Person,” any person, corporation, association, firm, state
45 or federal agency;
46 (n) “Recovery,” the increase in the number of Northern Right
47 whales alive at any one time and the expansion of their utilized
48 habitat to at least the level that existed before this species was
49 exploited and depleted by people;
50 (o) “Regulated activity,” any public or private activity,
51 commercial or not, regulated or licensed under the Common-
-52 wealth of Massachusetts;
53 (p) “Secretary,” the Secretary of the Executive Office of Envi-
-54 ronmental Affairs;
55 (q) “Take” or “a taking,” to kill, hunt, harm, pursue, chase,
56 follow at any distance, bother, annoy, excite, harass, or alter the
57 behaviour, or attempt to do so, of any Northern Right whale;
58 (r) “Viability of a species,” the measure of the ability of a species
59 to survive, reproduce, avoid premature mortality, and to find
60 adequate nourishment and sustenance so as to be able to grow,
61 survive, and to reproduce. It is a measure of the species
62 population’s ability to sustain such numbers from one year to the
63 next, on the whole, in its general population so as to be able to
64 withstand, from time to time, catastrophic losses or injuries to its
65 members and environment and yet still remain an active and
66 generally growing population from one year to the next, into the
67 indefinite future.



HOUSE - No. 6343 [December4

Section 93 Recovery Mandate68
(a) The Secretary is authorized and directed to immediately act

to do everything possible in his statutory authority to protect
Northern Right whales, stop the extinction of their remaining
population, and increase the numbers of their remaining
population in order to achieve the recovery of the Northern Right
whale as a species in as short a period of time as possible.

69
70
71
72
73
74

The Secretary, in order to facilitate the above section shall and
as assessed on an annual basis, shall do everything legally possible
and use all of his authority and act immediately to

75
76
77

(1) reduce the anthropogenic mortality of Northern Right
whales to zero;

78
79

(2) increase the reproductive rate of their population to
optimum biological levels;

80
81

(3) maintain and enhance the use of their marine environment
in Massachusetts waters; and in any matter concerning Northern
Right whales shall act in the best interests for the conservation
and protection of this species to achieve this species recovery.

82
83
84
85

(b) The Secretary, after public review and comment, is
authorized to and shall adopt any regulation, or emergency regu-
lation, to achieve the conservation and protection of the Northern
Right whale, the protection of the use of its environment, to
provide for the recovery of this species, and to implement the
provisions of this act.

86
87
88
89
90
91

Section 94 - Recovery Plan92
(a) Within one year of the enactment of this act, the Secretary,

upon the recommendation of the recovery task force, shall adopt,
after public review and comment, a conservation and protection
plan (herein further known as the “recovery plan”) for the
Northern Right whale based solely on the biological and
conservation needs of the species and shall implement a manage-
ment effort to successfully implement the recovery plan. The
recovery plan will outline a conservation and protection program
(including plans for law enforcement) for the Northern Right
whale and will be so constructed that its implementation will
achieve the mandated goals of section 93 of this act, an annual
increase in the numbers of Northern Right whales, and the
recovery of the Northern Right whale within the shortest possible
period of time.

93
94
95
96
97
98
99

100
101
102
103
104
105
106
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107 (b) The recovery plan will be the official policy of the Common-
-108 wealth for the conservation and protection of the Northern Right
109 whale in order to achieve the recovery of the population. All state
110 agencies shall fully support the implementation of the recovery
111 plan and shall use their respective authorities to assist the
112 Secretary and the Commissioner in fulfilling the mandates of
113 section 93 of this act and conduct themselves in support of the
114 conservation and protection of the Northern Right whale and the
115 recovery of its species.
116 (c) The recovery plan will include a population viability
117 assessment of the remaining Northern Right whale population
118 and shall examine all possible problems effecting the survival and
119 the potential recovery of this species and those means and methods
120 that will provide for it. It shall deal with site-specific and
121 geographic specific problems and needs for the recovery of the
122 Northern Right whale.
123 (d) It shall also include a design for a management effort by
124 state agencies to implement the recovery plan and achieve the
125 mandates of section 93 of this act. It will consider within the plan
126 how the Department will gather, store, and analyze information
127 on the Northern Right whale and make management decisions
128 to achieve the recovery mandates of section 93 and the
129 conservation and protection of the species.
130 (e) The recovery plan will include an itemized budget of the
131 estimated costs for its implementation and a schedule of estimated
132 times for its provisions to be implemented in so as to achieve
133 recovery of the Northern Right whale.The recovery plan shall be
134 updated from time to time but at least once every two years.
135 Section 95 Annual Assessment of the Commonwealth's
136 Recovery Effort
137 (a) The Secretary shall every year, on or before November Ist.
138 present to the Governor, the President of the Senate, and the
139 Speaker of the House of Representatives a report on the “state
140 of the species" (the report) of the Northern Right whale. The
141 report will assess the status and health of its population, the
142 progress of the Commonwealth’s recovery and protection effort
143 for the species, and proposed achievements of this recovery effort
144 for the coming year
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145 (b) The report will annually include
146 (1) a complete description of the protection and recovery efforts

for the Northern Right whales by the Commonwealth during the
last year including the Department’s overall success in
implementing the recovery plan and achieving the mandates of
section 93 of this act;

147
148
149
150

(2) a budget for the implementation of the recovery plan and
the Department’s recovery efforts for the Northern Right whale
for the next fiscal year and any proposed statutes or regulations
to fully implement the recovery plan and to achieve the mandates
of section 93 of this act;

151
152
153
154
155

(3) the listing of all known mortalities, injuries, collisions,
entanglements, harassments, and births experienced by the
whale’s population during the last year;

156
157
158
159 (4) an updated population viability assessment of the whale’s

population and examination of all proposed agency actions and
private projects that are of concern in posing a potential threat
to the whale’s long term survival, the use of their marine habitat,
or the full recovery of their species;

160
161
162
163

(5) a listing and discussion of all permits issued and applied for
and a discussion of their merits and what specific useful infor-
mation has been derived from the issued permits and the impact
on Northern Right whales from issuing those permits.

164
165
166
167

Section 96 Monitoring of the Population168
(a) The Department shall organize, maintenance, and

implement a program to collect data and information relevant to
Northern Right whales, their activities in Massachusetts waters,
threats to the full use of their marine environment, and on any
activities that threaten their survival or the viability of their
population.

169
170
171
172
173
174

(b) The Department shall, with the available resources ol the
Department, seek out public and private persons and parties and
work cooperatively with them to sight and monitor Northern
Right whales and their activities in Massachusetts waters
(especially between March 1 and Sept 1 of each year) to insure
the conservation and protection of their species and their
protection from injury or the disturbance ol their activities.

175
176
177
178
179
180
181

(c) The Commissioner will collect sighting data on Northern
Right whales, especially mothers and calves, and will include these

182
183
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184 in the records of the Department’s Natural Heritage Program data
185 base. The Commissioner will direct them to prepare maps on the
186 geographic location of these sightings and the activities of the
187 Northern Right whales sighted in them. Areas of graded
188 abundance, and the activities of the Northern Right whales sighted
189 in them, shall be indicated on these maps, as well as their required
190 marine resources.
191 Section 97 Review of Private and State Actions to Insure
192 the Survival of the Species
193 (a) All state agencies, through consultation with the Secretary.
194 shall review all of their agency actions to see if they have the
195 potential of violating the provisions of section 99 of this act and
196 with the Secretary’s assistance, and under the terms established
197 by the Secretary, shall insure that any action authorized, funded,
198 or carried out by that agency will have a negligible possibility of
199 taking a Northern Right whale, reducing the chances for their
200 survival, adversely affecting their ability to use their marine envi-
-201 ronment, or adversely alter the environment of state or federally
202 designated protected habitats for the Northern Right whale.
203 (b) No state or local agency, or license or permit applicant, may
204 take any proposed action or permit any activity under their
205 authority or make an irreversible commitment of resources or take
206 any irreversible steps for any proposed project or activity once
207 the consultation process has begun. If an activity has been
208 determined to be an activity of special concern under section 98(0
209 of this act then the agency(s) responsible for this activity or the
210 private proponent of the proposed action or activity shall
211 immediately enter into consultation with the Secretary on the
212 activity of special concern.
213 (c) During the consultation process the Secretary will produce
214 a biological assessment the proposed or current agency action and
215 its effect or potential effect on the viability of the Northern Right
216 whale and on the recovery of its population. The report will make
217 a finding on whether the state action will put the Northern Right
218 whale in greater jeopardy in its chances for survival and will
219 suggest means and methods that the agency must take to minimize
220 or eliminate all potential threats of the agency action on the
221 survival and recovery of the Northern Right whale.
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Section 98 Northern Right Whale Recovery Task Force
(a) There is created and placed within the department the

Northern Right. Whale Recovery Task Force (henceforth known
as the Recovery Task Force). It will have 7 members appointed
by. Commissioner, with the approval of the Secretary.

223
224
225
226
rri (b) The members of the Recovery Task Force will consist of

two experts in the biology and the conservation of endangered
species, two experts in the biology and conservation of marine
ecology, a person from an environmental organization that has
advocated for state and federal recovery efforts for the Northern
Right whale, one expert in the conservation of marine mammals,
and a person who is a Doctor of Veterinary medicine, who
specializes in wildlife or marine mammal medicine.

228
229
230
231
232
233
234
235 The Commissioner will initially appoint two members to a term

of four years, two members to a term of three years, two members
to a term of two years, and one member to a term of one year,
and then appoint all further members to a term of four years after
that.

236
237
238
239
240 (c) No paid employee of the Commonwealth may serve as a

member of the Recovery Task Force, unless that person is an
instructor or researcher at an educational institution chartered by
the Commonwealth. Nor may any member be an employee of the
federal government nor a member of any federal recovery team
that was appointed pursuant to 16 USCA § 1535 or other federal
advisory group. No member of the Recovery Task Force may be
associated with the commercial exploitation of marine mammals,
or be associated with any organization that commercially exploits
marine mammals. The members shall elect as the chair-person any
member and shall meet when called to by its chair-person, the
Commissioner, or at least ten times a year.

241
242
243
244
245
246
247
248
249
250
251

(d) The Recovery Task Force shall be the main advisor to the
Commissioner and the Secretary on all matters dealing with the
Northern Right whale and they shall consult with and ask the
opinion of the Recovery Task on any matter or question involving
the Department or the Commonwealth on Northern Right whales
or other species of whales. For the purpose of the promulgation
of regulations, rules, or any other action authorized by this act
the Recovery Task Force will be the sole advisor to the Secretary
or Commissioner and prempt all other advisory boards or

252

253
254

256
257
258
259
260
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261 commissions established by chapter 130 and 131 of the General
262 Laws of the Commonwealth.
263 (e) The Recovery Task Force will review and shall approve the
264 granting of permits (under section 103 of this act, shall review and
265 make recommendations to the Secretary or the Commissioner on
266 any proposed rule or regulation to be implemented by them under
267 this act or under the authority of any other statute if the proposed
268 agency action possess the potential of adversely effecting the
269 viability of Northern Right whales, write for the approval of the
270 Commissioner the recovery plan (pursuant to section 94 of this
271 act), the annual assessment report (pursuant to section 95 of this
272 act), write the biological assessments pursuant to section 97 of this
273 act for the Secretary, and shall determine, for the Commissioner,
274 the areas of the marine waters of the Commonwealth to be
275 designated as Northern Right whale protection zones, pursuant
276 to section 100 of this act.
277 (f) It shall also determine for the Secretary whether any current
278 or proposed agency action or private project poses a significant
279 threat to the protection or viability of the Northern Right whale
280 and upon that determination the filing of an Environmental
281 Notification Form with the Secretary by the proponent of the
282 proposed activity or agency action is required.
283 (g) Members of the Recovery Task Force may not receive a
284 salary for their services on the Recovery Task Force. However,
285 they may be compensated, together and individually, for expenses
286 accrued in the performance of their duties, individually and
287 collectively as the Recovery Task Force.
288 Section 99 Prohibitions
289 It is prohibited for any person
290 (a) to kill or seriously injure a Northern Right whale under any
291 circumstances, to attempt to do so, or to assist others in such an
292 act;

293 (b) to “take" a Northern Right whale, to attempt to do so, or
294 to use any port, harbor, airport, facility, or other place in the
295 Commonwealth for any purpose which directly or indirectly
296 involves or results in the taking of a Northern Right whale or
297 adversely effects the viability of the species anywhere in the world
298 except as provided by this Act;
299 (c) or vessel, fixed wing or hovering aircraft, except as provided
300 by this act, to approach closer than or operate within 500 yards
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301 of any Northern Right whale or to conduct any activity within
the space defined by such limits. If a person is found within 500302
yards of any Northern Right Whale they will make every
reasonable effort to increase the distance and in a manner that
will minimally disturb the Northern Right whale and not further
violate any provision of this Act;

303
304
305
306
307 (d) or to operate a commercial whale watching operation or

conduct commercial whale watching activities except as provided
by section 104 of this act;

308
309
310 (e) to adversely alter the physical environment or its ecology

in area(s) so designated as protected habitat for the Northern
Right whale by the Commonwealth or by the federal government
of the United States is prohibited and is considered to be a “take”
of the Northern Right whale, under the terms of this act.

311
312
313
314
315 Section 100 Habitat Protection
316 (a) The Commissioner shall establish area(s) within the coastal

waters of Massachusetts jurisdiction as Northern Right whale
protection zones. The determination of these protection areas will
be based solely on the biological and conservation needs of the
Northern Right whale or that these areas possess a significant
density of known whale sightings above what is considered
average for all of the area found within Massachusetts marine
waters. These protection zones may be determined, designated,
or revised at any time.

317
318
319
320
321
322
323
324

(b) The Commissioner at the time of designation of a protection
zone (and at other times as appropriate) shall implement rules to
regulate all appropriate activities within the protection zone that
is appropriate for the conservation and protection of the Northern
Right whale and to fulfill the mandates of section 93 of this act.

325
326
327
328
329

(c) All Northern Right whale protection zones shall be listed
on any coastal feature or maritime navigation map published by
the Commonwealth. The Commissioner is authorized and
directed to petition the United States Coast Guard and other
appropriate federal agencies to list all designated Northern Right
whale protection zones on federally issued maritime navigation
charts and to alert vessels to the location ol the protective zones
or the presence of Northern Right whales in any area through a

330
331
332
333
334
335
336
337
338 notice to manners.

(d) The area within the coastal waters of the Commonwealth
of Massachusetts up to the mean high tide mark within the

339
340
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341 geographic coordinates of 42 09' N 70 30' W, 42 09' N 69 51' W.
342 41 47' N, 70 28' W, 41 48' N, 70 01.6' W is designated as a Northern
343 Right whale protection zone.
344 Section 101 Acts to Facilitate the National Protection of
345 the Northern Right Whale
346 (a) The Secretary is authorized to and shall petition, within
347 thirty days after receiving the recommendations from the
348 Recovery Task Force, the Secretary of Commerce of the United
349 States and the Assistant Administrator of the National Marine
350 Fisheries Service to designate areas as federally listed critical
351 habitat (pursuant to the appropriate provisions of the federal
352 Endangered Species Act) (16 USCA § 1531 et seq.) for the
353 Northern Right whale.
354 (b)(1) The Secretary is authorized and directed to petition the
355 Secretary of Commerce of the United States and the Assistant
356 Administrator of the National Marine Fisheries Service, under the
357 provisions of the federal Marine Mammal Protection Act (16
358 USCA § 1379) (henceforth known as the MMPA) for a “transfer
359 of management authority” for the Northern Right whale from the
360 federal government to the Commonwealth of Massachusetts.
361 (2). In fulfilling the provisions of paragraph (b)(1) of this
362 subsection the Secretary will include within the petition, as a part
363 of the transfer agreement, a cooperative allocation agreement,
364 pursuant to 16 USCA 1378(d), for populations of Northern Right
365 whales outside the jurisdictional waters of the Commonwealth,
366 including Stellwagon’s Bank, the Great South Channel, and
367 Georges Bank.
368 (3) The Secretary shall promulgate whatever regulations and
369 request from the General Court the passage of any additional
370 legislation that will be required and needed, pursuant to the
371 appropriate provisions of the MMPA, to allow the Common-
-372 wealth to successfully achieve the “transfer of management
373 authority” mentioned in the above subsection.
374 (c) The Secretary is authorized, upon the recommendation of
375 the Recovery Task Force, or upon the Secretary’s own initiative,
376 to petition any agency of the federal government of the United
377 States to see implemented any measure, or to prevent the
378 implementation of any measure, to provide for the conservation
379 and protection of any Northern Right whale and its species.
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380 (d) The Secretary will immediately seek to enter into agreements
with other interested state governments for the cooperative
management, conservation, and protection of the Northern Right
whale and its marine environment. The Secretary or the Commis-
sioner, if possible, will draft a compact agreement with other states
for the approval of Congress to cooperatively act to recover the
Northern Right whale.

381
382
383
384
385
386
387 Section 102 The Northern Right Whale Recovery Fund
388 (a) There shall be established and set up on the books of the

Commonwealth of Massachusetts a separate fund to be known
as the “Northern Right Whale Recovery Fund” (the Fund). The
Fund will be used to receive all funds and monies obtained under
section 103 of this act, from public and private sources as gifts,
grants, or donations to further the purposes of this act, or from
the federal government in support of the Commonwealth’s
conservation and protection efforts for the Northern Right whale.
All monies received or appropriated by the Commonwealth of
Massachusetts concerning Northern Right whales (unless directed
by statute) will be deposited directly into the Fund.

389
390
391
392
393
394
395
396
397
398
399 (b) The expenditures (subject to appropriation) by the Secretary

for the whale from the fund and any other monies to be spent
on the Northern Right whale, unless directed by statute, will be
used in a manner to protect and enhance the long term viability
of their species so as to achieve the recovery of their species in
the shortest time possible. No monies shall be spent from the Fund
for any purpose unless such spending results in fulfilling the
recovery mandates of section 93 of this act.

400
401
402
403
404
405
406

(c) In any given fiscal year of the Commonwealth, monies that
remain in the Fund after the needs of the Commonwealth’s
Northern Right whale recovery effort have been met, and when
such remaining funds are not seen to be required nor intended
for use by the Commonwealth’s recovery efforts for this whale
in future years, may be used by the Secretary, upon the recommen-
dation and approval of the Recovery Task Force, in the
conservation efforts for other endangered species and may be
transferred to the Department’s non-game wildlife fund.

407
408
409
410
411
412
413
414
415

(d) In all expenditures from the fund for the purchase of
equipment or other capital outlays, the Commonwealth will retain
title to the goods or equipment purchased and said equipment or

416
417
418
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419 goods may be disposed of in an appropriate manner as defined
420 by statute or regulation.
421 (e) All expenditures from the fund shall be prioritized to
422 successfully enforce the provisions of this act and any equipment
423 purchased from expenditures from the fund will be used in a
424 dedicated manner to support the provisions of this act.
425 Section 103 Permits
426 (a) An individual may be issued on an annual basis by the
427 Commissioner, after public review and comment at his complete
428 discretion, a permit to waive the protective provisions of
429 section 99(b-e) of this act for the sole purpose of performing
430 dedicated acts that will enhance the propagation and survival of
431 the Northern Right whale and to achieve the recovery of their
432 species. These may be only issued for dedicated efforts for the
433 conservation and protection of the Northern Right whale
434 population and to fulfill the recovery mandates of section 93 of
435 this act. Permits may be revoked for cause at any time, pending
436 a review bv the Commissioner.
437 No permit may be issued under this section that will allow
438 directly or incidentally the killing or serious injury of any
439 Northern Right whale.
440 The application must discuss in detail the type of activity they
441 wish to conduct, a documented analysis of its possible harmful
442 impacts on Northern Right whales, how the proposed activity will
443 benefit the conservation and protection of Northern Right whales
444 and support the Commissioner in fulfilling the recovery mandates
445 of section 3 of the act, possible mitigation measures to eliminate
446 or reduce possible adverse effects on Northern Right whales, and
447 alternatives to doing the proposed activity.
448 The waiver permit must specifically list all persons and
449 equipment associated with the proposed activity and all specific
450 persons and vessels to be listed on the permit must be included
451 in the application and cannot be added to later without again
452 invoking the public review process required in this section. The
453 waiver permit shall also contain an agreement on any special
454 conditions to be imposed on the permittee to ensure the
455 conservation and protection of the Northern Right whale and
456 which must be complied with by the permittee at all times while
457 conducting the allowed activity under permit.
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All information and data (including photographs and
recordings) gathered or collected under the permit is the property
of the Commonwealth and must be turned over to the Department
on a monthly basis or at the request of the Commissioner or the
chairperson of the Recovery Task Force.

458
459
460
461
462
463 Section 104 Licensing of Commercial Whale Watching

(a) Any person who conducts or operates a commercial whale
watching operation within the Commonwealth, or sells tickets or
rights to allow or to assist others to view members of the biological
order Cetacea in Massachusetts waters, must first obtain a license
to do such from the Department. The Commissioner may, after
public review and comment, issue these licenses to an individual
only in consideration and support of the conservation and
protection of the species of whales involved. The Commissioner
will set a limit on the number of licenses to be issued.

464
465
466
467
468
469
470
471
472

(b) In order to provide a basis for the support of the Common-
wealth’s Northern Right whale conservation program and its
conservation efforts for other endangered species, a fee of SI is
assessed upon the holder of a license for each passenger or
individual paying customer of the license holder. In addition the
Secretary of Administration and Finance may establish appro-
priate fees for the administrative cost of issuing a license or
processing applications for a license issued under this section.

473
474
475
476
477
478
479
480

(c) A license will be valid for only one year. Any applicant for
a license will possess no special right to be issued a license in any
given year based on having been issued a license under this
section in a previous year. The license may be issued without an
initial payment of the fee mentioned in paragraph (b) of this
section. However, on the first day of each month thereafter and
for the length of the license, the license holder shall pay to the
Commonwealth, and the Commonwealth shall collect, the
accumulated fees owed under this section of the act. Failure to

481
482
483
484
485
486
487
488
489

pay the fee on time shall be cause for the immediate revocation
of the license. All fees collected pursuant to this section ot the
Act shall be deposited in the Northern Right Whale Recovery
Fund.

490
491
492
493

(d) The Commissioner shall promulgate and adopt regulations,
upon the recommendation and approval of the Recovery Task
Force, to insure the conservation and protection ol Cetaceans
through the conduct of commercial whale watch operations and

494
495
496
497
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498 shall make and adopt rules for the operation of commercial whale
499 watch operations under license. A license may be revoked for
500 cause, which shall include, not exclusively, the violation of any
501 statute or regulation of the Commonwealth or the conditions
502 under which a permit has been issued, pending a review and final
503 action by the Department.
504 (e) No license may be issued to allow commercial whale
505 watching on Northern Right whales.
506 Section 105 Penalties
507 (a) Any person convicted of violating any prohibitions set forth
508 in section 9 of this act in a district court of the Commonwealth
509 shall be fined no more than twenty-five thousand dollars per
510 violation of this act or sentenced to no more than two and one-
-511 half years to a county house of correction or both.
512 (b) The Secretary may assess and collect a civil fine for
513 violations of this act which do not involve the actual killing or
514 injuring of a Northern Right whale. Persons found in civil
515 violation of this act may be assessed up to twenty-five thousand
516 dollars for every violation of this act or up to twenty-five thousand
517 dollars for every day that they are found to be in violation of this
518 act.
519 (c) Any person who supplies information on alleged violations
520 of this act that leads to a conviction in a court of law may be
521 awarded by the Secretary in the amount of up to one-half the
522 amount of all fines or costs that are collected from the convicted
523 individual. Also, up to one thousand dollars may be awarded by
524 the Secretary, fom available monies in the Fund, to persons who
525 supply information leading to the assessment of civil fines against
526 individuals or that result in their conviction in criminal court for
527 violations of provisions of this act.
528 (d) Any monies realized from fines imposed as penalties for
529 violations of prohibitions set forth in this act will be directiy
530 deposited into the Northern Right Whale Recovery Fund.
531 Section 106 Citizen Petition
532 Any citizen may petition the Secretary or the Commissioner to
533 adopt a regulation, adopt a special rule, adopt a recovery plan
534 or specific provisions thereof, or make a finding under the provi-
-535 sions of this act, or to designate an area within the jurisdiction
536 of the Commonwealth as protected habitat for the whale pursuant
537 to section 100 of this act or to fulfill any provision of this act in
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538 a specified way. The Secretary or the Commissioner will afford
the opportunity for public review of the petition and will forward
a copy of the petition and public comments to the Recovery Task
Force and request a report on its merits. Any ten citizens of the
Commonwealth may request and shall be granted a public hearing
on any petition received by the Commonwealth under the
authority of this act or on any proposed regulation, finding,
license, permit, plan, or other official action by the Secretary or
Commissioner under the provisions of this act. The public hearing
shall be held before at least three members of the Recovery Task
Force and the Commissioner or the Secretary or their respective
designee. The Secretary or Commissioner must make a finding
within thirty days of a receipt of a petition on whether or not the
petitioned action is warranted and must formally decide to adopt
or reject the petition within ninety days of its receipt or within
sixty days of any public hearing on the petition.

539
540
541
542
543
544
545
546
547
548
549
550
551
552
553
554

If any provision of this Act or the application of such provi-
sion to any person or circumstance shall be held invalid, the
validity of the remainder of the Act and the applicability of such
provisions to other persons or circumstances shall not be affected
therebv.

555
556
557
558
559
560 Section 108 Right of Action

Any citizen of Massachusetts may file suit or bring an action
in a Superior court of the Commonwealth to enforce the provi-
sions and purposes of this act

561
562
563

(1) to enjoin any person, including the Commonwealth of
Massachusetts, and any other government instrumentality who is
in violation of the provisions of this act or any regulation or rule
adopted under its provisions;

564
565
566
567

(2) to compel the Secretary or the Commissioner to apply any
prohibition of this act or any other protective provision
established by law of the Commonwealth for this whale to insure
the health and welfare of any individual Northern Right whale,
the long term viability of its species, and the use of the marine
habitat;

568
569
570
571
572
573

(3) against the Secretary or the Commissioner where there is
an alleged failure of the Secretary to perform any act or duty as
provided by this act.

574
575
576

Section 107 Severability
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1 SECTION 2. Northern Right Whale Institute Commis
2 sion.
3 There is established a special commission to study the
4 establishment of an institute, within the Commonwealth’s system
5 of higher education, to maintain information on the Northern
6 Right whale and their habitat and to research the difficulties and
7 circumstances in achieving the recovery of the Northern Right
8 whale. The goals of the said institute shall be to mitigate and
9 eliminate anthropogenic impact on the Northern Right whale

10 population, and to support the scientific and professional
11 education and training of persons involved with the conservation
12 and recovery of threatened marine mammal populations. The
13 special commission will be composed of three members of the
14 Senate, to be appointed by the Senate president; four members
15 of the House of Representatives, to be appointed by the Speaker
16 of the House; the Secretary of the Executive Office of Environ-
-17 mental Affairs, or his designee; the Chancellor of the University
18 of Massachusetts or his designee; the Chairman of the Board of
19 Regents, or his designee; a member of an environmental advocacy

20 organization that has actively worked to protect and recover
21 endangered species, to be appointed by the Governor; and the
22 chairperson of the Commonwealth’s Northern Right Whale
23 Recovery Task Force. Said special commission shall report its
24 findings, including a cost estimate and recommended locations,
25 no later than June 30, 1991.
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