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In the Year One Thousand Nine Hundred and Ninety

An Act further regulating medical malpractice insurance
PREMIUMS.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to immediately regulate medical
3 malpractice insurance, therefore it is hereby declared to be an
4 emergency law, necessary for the immediate preservation of the
5 public health and convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 6of chapter 362 of the acts of 1975 is
2 hereby amended by striking out the eighteenth paragraph, as
3 inserted by section 36 of chapter 351 of the acts of 1986.

1 SECTION 2. Chapter 175 A of the General Laws is hereby
2 amended by inserting after section 5B the following section:
3 Section SC:
4 (a)(1) The medical malpractice joint underwriting association
5 as established in Chapter 362 of the Acts of 1975 or any other
6 insurer subject to the provisions of section five A of this chapter
7 is authorized to establish an Experience Review Plan for all
8 physicians insured by it. Such Experience Review Plan shall be
9 administered by an Experience Review Committee established by

10 the association or insurer. The Experience Review Committee
11 established by the association (i) shall consist of an even number
12 of standing voting members, not to be less than six; (ii) shall
13 include physicians licensed to practice in the commonwealth as
14 one-half of the standing voting members; and (iii) shall include
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15 as physician members only physicians appointed by the
16 association from a list of nominees provided by The Massachu-
-17 setts Medical Society, which nominees shall not all be members
18 of The Massachusetts Medical Society. An Experience Review
19 Committee established by an insurer shall consist of an even
20 number of standing voting members, not to be less than six, at
21 least half whom shall be physicians licensed to practice in the
22 commonwealth. The remaining standing voting members of an
23 Experience Review Committee shall be appointed by the
24 association or insurer as its representatives. An additional repre-
-25 sentative of the association or insurer may sit as a member of the
26 Committee but shall vote only in the event of a tie vote of the
27 other members.
28 (a)(2) Said Committee is authorized to review the medical
29 malpractice claim experience of insured physicians and any other
30 relevant information obtained by the association or insurer
31 through its risk management or underwriting activities. The
32 purpose of this review is for the Committee to determine, on the
33 basis of the physician’s experience, whether remedial action may
34 reduce the possibility that the physician’s practice may result in
35 future incidents of medical malpractice, and, if so, to implement
36 the remedial action or actions which the Committee determines
37 are indicated. If the Committee determines remedial action should
38 be implemented, it shall implement secondary remedial actions
39 only if the Committee determines (i) that primary remedial
40 action has not or is unlikely to reduce the possibility that the
41 physician’s practice may result in future incidents of medical
42 malpractice, or (ii) that the physician has failed or refused to
43 comply with remedial actions implemented by the Committee.
44 Primary remedial actions are those listed in subsection (a)(3)
45 which are not designated secondary remedial actions, and
46 remedial actions not listed in subsection (a)(3) which are not
47 designated secondary when approved for use by the commis-
-48 sioner. Secondary remedial actions are those listed in clauses (vi),
49 (vii) and (viii) of subsection (a)(3); similarly stringent actions not
50 listed shall be designated secondary remedial actions when
51 approved for use by the commissioner. In determining whether
52 to impose remedial action, and in determining the remedial action
53 or actions to be imposed, the Experience Review Committee shall
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54 make its determinations solely with reference to this subsection,
55 which is the complete and exclusive standard for such determin-
-56 ations by the Experience Review Committee.
57 (a)(3) An Experience Review Committee established pursuant
58 to this section, including any such Committee established by the
59 association, is authorized to recommend and implement remedial
60 action as provided in this subsection with respect to an insured
61 whose medical malpractice claim experience has been reviewed,
62 notwithstanding any provision of Chapter 362 of the Acts of 1975
63 or section five A of this chapter. The following Committee
64 remedial actions are authorized under this section; (i) consulta-
-65 tion with the association’s or insurer’s risk management staff;
66 (ii) audits by the association’s or insurer’s risk management staff;
67 (hi) required additional education, including residency or other
68 training programs; (iv) ineligibility for risk management, limited
69 practice or other applicable medical malpractice insurance
70 discounts; (v) required consultation with or supervision by
71 another physician; (vi) restriction of coverage to exclude
72 coverage for a particular speciality, procedure, or medical setting;
73 (vii) imposition of a co-payment with respect to claims asserted
74 against the physician involving a particular specialty or procedure;
75 however, in no event shall the Committee established by the
76 association or insurer impose a co-payment which is less than a
77 minimum set out in the Experience Review Plan or more than
78 50% per claim or in excess of $50,000 per claim for any co-
-79 payment; (viii) imposition of added charges, however, in no event
80 shall the Committee established by the association or insurer
81 impose an added charge on an insured less than a minimum set
82 out in the Experience Review Plan or more than 50% of the
83 insured’s total limits premium; and (ix) any other remedial
84 action as the commissioner may approve which is consistent with
85 the provisions of this section. In the event the Experience Review
86 Committee adopts a remedial action of a type not specified in the
87 Experience Review Plan, the Committee shall, at least 30 days
88 before the effective date of such remedial action, advise the
89 commissioner of the particular terms of the proposed remedial
90 action and indicate how it is consistent with this section. Unless
91 the commissioner disapproves the proposed remedial action
92 before it goes into effect, that type of remedial action is deemed
93 approved.
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(a)(4) Prior to adopting any remedial action with respect to an
insured, the Committee shall provide written notice to the insured
of remedial action(s) determined by it, the reasons supporting the
Committee’s determination, and the commencement date for the
remedial action(s) which shall not be less than thirty days from
the date of the notice. The notice shall advise the insured that he
may meet with the Committee to obtain a further explanation of
the Committee’s determination and to respond to the determin-
ation, and shall specify the time within which such a meeting may
be requested, which shall not be less than ten business days from
the insured’s receipt of the notice. If the insured does not request
a meeting with the Committee within the time specified, he shall
be deemed to have accepted the proposed remedial action(s), and
to have waived his right to further review of the remedial action(s)
by the Committee or pursuant to subsection (a)(6). If the insured
requests a meeting with the Committee, the Committee shall hold
such a meeting prior to implementing any remedial action with
respect to the insured.
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(a)(5) The association or insurer is authorized to issue
endorsements to the insured’s medical malpractice insurance
policy and to take such other action as is necessary to implement
the remedial action adopted by said Committee. In no event shall
the Experience Review Committee established by the association
deny all coverage to a duly licensed physician based upon review
under the Plan; provided, however, that the association or insurer
may require completion of any recommended remedial actions as
a condition of continued coverage. The failure to pay a co-
payment or an added charge imposed by the Committee shall
constitute a failure to pay premium due the Association, which
may result in cancellation of insurance pursuant to section six of
chapter three-hundred and sixty-two of the Acts of 1975. The
association or insurer is authorized to implement remedial actions
which shall continue to apply automatically to renewals of the
insured’s policy as provided in the Experience Review Plan.
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(a)(6) Any person aggrieved by a final determination of the
Committee under this section may, within thirty days from the
notice of such final determination, file a complaint in the Superior
Court for the county of Suffolk for a review of such determin-
ation. An order of notice returnable not later than twenty days
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from the filing of such complaint shall forthwith issue and be
served upon the association or insurer. Within ten days after the
return of said order of notice the complaint will be assigned for
a speedy hearing on the merits without a jury. Unless the court
orders otherwise, imposition ofremedial action by the association
or insurer shall be stayed pending review by the court. The court
shall have jurisdiction to modify, amend, annul, reverse or affirm
the final determination of the Committee, shall review all
questions of fact and law involved therein and may make any
appropriate judgment. The decision of the court shall be final and
conclusive on the parties. The court may make such order as to
costs as it deems equitable. The court may make such rules or
orders as it deems proper, governing proceedings under this
section to secure prompt and speedy hearings and to expedite final
decisions thereon. For all appeals involving individual experience
review, this subsection supersedes the appeal provisions in
paragraphs 11 and 12 of section 6of chapter 362 of the Acts of
1975.
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(a)(7) Within 30 days from the effective date of this section the
association or insurer shall file a proposed experience review plan
with the commissioner; provided, however, that an insurer which
first becomes subject to the provisions of section five A of this
chapter more than 30 days after the effective date of this section,
shall be required to file a proposed experience review plan in
conjunction with its filing for rates and classifications under
section five A. The commissioner shall either approve, disapprove
or approve with modifications such plan following comment at
a public hearing so that the plan is consistent with the
requirements of this section. The commissioner shall sign a
memorandum approving, disapproving, or approving with
modifications the proposed plan in such form as he may prescribe
within sixty days of the filing of such plan by the association or
insurer, and file the same in his office and cause a duly certified
copy of such memorandum to be transmitted forthwith to the
association, insurer and other parties to the public hearing. Any
person who participates in the public hearing and who is aggrieved
by the decision of the commissioner may obtain review of the
commissioner’s decision by the Supreme Judicial Court pursuant
to the procedures set forth in section five A of this chapter.
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172 (a)(8) Except as otherwise indicated in this section, any
modifications to or termination of an experience review plan
previously approved by the commissioner shall be subject to the
following;
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(i) An approved experience review plan shall continue
indefinitely until terminated or modified. However, an approved
plan may contain a self-termination provision.
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179 (ii) Starting on July 1, 1992, and on July 1 of every even-

numbered year thereafter, the commissioner may, if he issues a
request for public comment before September 15 of the preceding
year, undertake a review of any Experience Review Plan
previously approved by him. Following such a request, he shall
terminate such Plan unless he finds it in accordance with this
section.
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(iii) Starting on August 1, 1991, and on August 1 of every
odd-numbered year thereafter, any party interested in an
Experience Review Plan previously approved by the commis-
sioner, including the association or insurer to which the Plan
applies, may submit proposed changes in the Plan to the commis-
sioner and the association or insurer whether or not public
comment is formally requested under paragraph (ii) above. In
addition to stating the revised language of the Plan, such a
proposal shall contain supporting documents and discuss the
reasons for the proposed changes. Only portions of a Plan for
which changes have been so proposed are subject torevision. After
comment at a public hearing, the commissioner shall either
maintain the Plan in effect without change, terminate the whole
Plan, or adopt modifications to one or more portions of the Plan
for which changes have been proposed. Any such modifications
to the Plan shall be consistent with the requirements of this
section, and shall not be implemented before July 1 of the year
following the submission of the proposed change. A modification
to the association’s Plan proposed by a party other than the
association may be approved only if, on the basis of all of the
materials and information which are in the record of the public
hearing, the record demonstrates that the modification will
improve the effectiveness of the previously approved plan in
carrying out the purposes of this section, and that such
improvements will not cause costs or administrative burdens to
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the association or its policyholders which are unreasonable in
relation to the benefits of the improvements.

211
212

(iv) If the commissioner and the insurer or association agree
on a proposed change, the proposed change may be made at any
time, following public notice and an opportunity for comment,
to become effective upon the commissioner’s order.
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(v) Decisions under paragraphs (ii) through (iv) are
subject to judicial review in the Supreme Judicial Court as
provided in subsection (a)(7).

217
218
219

(a)(9) There shall be no liability on the part of and no cause
of action of any nature shall arise against the commissioner or
his authorized representatives for any statements made in good
faith by them in any report or communications concerning matters
covered by this section.
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(a)(10) No Experience Review Committee, insurer, including
the association, individual or institution reporting, providing
information, opinion, counsel or services to an Experience Review
Committee or participating in the procedures required by this
section or any Experience Review Plan approved hereunder, shall
be liable in a suit for damages or subject to a cause of action of
any kind by reason of having furnished such information, opinion,
counsel or services or by reason of such participation, provided
that such individual or institution acted in good faith with a
reasonable belief that said actions were warranted in connection
with or in furtherance of the functions of the Experience Review
Committee or the procedures required by this section or any
Experience Review Plan approved hereunder.
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238 (b)(1) The proceedings, records and reports of an Experience

Review Committee established pursuant to this section shall be
confidential and treated as described in subsections (b)(2)
through (b)(9) below. The records and reports described in
subsections (b)(5) and (b)(6) are exempt from disclosure as
public records pursuant to section 7 of chapter 4 of the General
Laws.
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'245 (b)(2) Except in connection with an appeal provided in
subsection (a)(6) above, or a suit against any individual or insti-
tution to establish a cause ofaction pursuant to subsection (a)( 10)
above, documents identified in subsections (b)(1), (b)(5) and
(b) (6) of this section shall not be subject to subpoena or discovery,
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or introduced into evidence in any medical staff proceeding or
administrative proceeding or in any judicial action; provided,
however, that documents, reports or records otherwise available
from original sources shall not be immune from subpoena,
discovery or use in any judicial or administrative proceeding
merely because they were presented to an Experience Review
Committee in connection with its proceedings. A court or admini-
strative body may place reasonable restrictions on the use which
may be made of the information to which subsection (b) applies,
including any decision rendered as provided in subsection (a)(6),
so as to maintain so far as necessary or practicable the confiden-
tiality of such information.
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262 (b)(3) Except in connection with an appeal provided in

subsection (a)(6) above, or a suit against any individual or insti-
tution to establish acause ofaction pursuant to subsection (a) (10)
above, no person who was in attendance at a meeting of an
Experience Review Committee shall be permitted or required to
testify in any medical staff proceeding or administrative
proceeding or in any judicial action as to the Committee’s or any
member’s findings, recommendations, evaluations, opinions,
deliberations or other actions.
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(b)(4) A person who provides information to an Experience
Review Committee or who is a member of the Committee shall
not be prevented from testifying as to matters known to such
person independent of the Committee’s proceedings, provided
that such person may not be questioned in any proceeding about
the identity of any person furnishing information or opinions to
the Committee, opinions formed by the testifying person as a
result of such Committee proceedings, or about the deliberations
of the Experience Review Committee.

271
272
273
274
275
276
11l
278
279

(b)(5) In the event of an appeal under paragraph (a)(6) above,
the record on appeal shall be confidential and treated as provided
in paragraph (b)(2) above.
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(b)(6) The association or insurer shall only report to the Board
of Registration in Medicine the imposition of voluntary or
involuntary remedial actions described in (a)(3)(vi) or (vii). Such
reports shall be considered confidential information subject to the
requirements of Section 5 of chapter 112 of the General Laws.
Such reports shall also be provided to the medical staff of any
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289 hospital or clinic at which such physician has privileges and to
290 members and employed doctors of any partnership or professional
291 corporation of which the insured is a member or employee. Any
292 hospital or clinic receiving such a report may use the report to
293 investigate or review the privileges available to such physician;
294 provided, however, that any such report shall be maintained as
295 confidential by any hospital or clinic and members or employed
296 doctors of any partnership or professional corporation who
297 receive it, and shall be treated as provided in subsection (b)(2)
4% above.m
299 (b)(7) On or before September first nineteen hundred and

ninety and on or before April first of each year thereafter, the300
association or insurer shall submit to the Division of Insurance301

302 a list of those insureds who have been reviewed under the
303 Experience Review Plan including all who are currently subject
304 to remedial action. Such submission shall set forth each remedial
305 action taken by the Committee, if any, and such other information
306 as shall be specified in the Plan, consistent with the provisions
307 of this section. Such submissions may be introduced in any
308 hearing pursuant to subsection (a)(8), or any appeal from such
309 proceeding pursuant to subsection (a)(7); provided, however,
310 that information that identifies an individual physician in this
311 report to the Division of Insurance shall be maintained as
312 confidential and shall not be made part of any public record or
313 proceeding.
314 (b)(8) No proceeding, report or record of an Experience Review
315 Committee obtained hereunder in an appeal pursuant to sub-
316 section (a)(6), any proceeding or appeal pursuant to subsection
317 (a)(8), any action pursuant to subsection (a)(10), or a report
318 pursuant to subsections (b)(6) or (b)(7), shall be subject to
319 subpoena or discovery, or introduced into evidence injudicial or
320 administrative proceedings other than those proceedings specified
321 in subsections (a)(6), (a)(8), (a)(10), (b)(6) and (b)(7).

: |22 (b)(9) Nothing in this section shall be deemed to alter or amend
v23 any requirement that the association or insurer provide records
324 or information not prepared in connection with the Experience
325 Review Committee to the Board of Registration in Medicine or
326 the Commissioner of Insurance, including, but not limited to, the
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327 reporting requirements set forth in section 5C of chapter 112 or
328 section 5A of this chapter of the General Laws or as otherwise
329 required by law.

1 SECTION 3. Notwithstanding section 5A of chapter 175A,
2 prior to July 1, 1992, the commissioner shall not establish any
3 other form of experience review or experience rating plan, based
4 upon the individual’s medical malpractice claim experience, for
5 individual physicians insured by the association or by other
6 insurers subject to section 5A of chapter 175A, except as provided
7 in section 5C of chapter 175A. Once approved for implementation
8 under chapter 175A, section SC, an Experience Review Plan may
9 not be modified by the commissioner until July 1, 1992, absent

10 agreement thereto by the association or insurer.
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