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In the Year One Thousand Nine Hundred and Ninety

An Act relative to protecting the environment through the

ESTABLISHMENT AND ADMINISTRATION OF AN UNDERGROUND
STORAGE TANK CLEANUPPROGRAM.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The General Taws are hereby amended by
2 inserting after Chapter 211 the following Chapter: -

3
4
5

6 Section I. As used in this section, the following words shall have
the following meanings:

8 “Bulk facility” a facility including pipeline terminals, refinery
9 terminals, rails and barge terminals, and associated underground

10 and aboveground tanks, connected or separate, from which
11 petroleum products are withdrawn from bulk and delivered into
12 a cargo tank or a barge used to transport those products. Included
13 in the definition of “bulk facility” shall be all licensed distributors
14 of petroleum products
15 “Cargo tank”, an assembly that is used for transporting.
16 hauling, or delivering liquids and that consists of a tank having
17 one or more compartments mounted on a wagon, truck, trailer.
18 railcar, or wheels.

Administration of an Underground Storage Tank
Cleanup Program and Fund.

CHAPTER 21J.
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19 “Petroleum product”, gasoline and special fuels.
20 “Operator”, any person in control of, or having the respon-
-21 sibility for, the daily operation of a bulk facility.
22 “Department”, the Department of Environmental Protection.
23 “Board”, Administrative Review Board.
24 “DOR”, the Department of Revenue.
25 “Underground storage tank”, any one or combination of tanks,
26 including underground pipes connected thereto, used to contain
27 an accumulation of petroleum and the volume of which, including
28 the volume of underground pipes connected thereto, is ten percentgi,
29 or more beneath the surface of the ground. *r
30 “Underground storage tank system”, an underground storage
31 tank and its associated ancillary equipment and containment
32 system, if any.
33 “Withdrawal from bulk”, the removal of a petroleum product
34 from a bulk facility storage tank for delivery directly into a cargo
35 tank or a barge to be transported to another location other than
36 another bulk facility for distribution or sale in this state.
37 Section 2. A fee shall be imposed on the delivery of a petroleum
38 product on withdrawal from bulk of that product as provided by
39 this section. Each operator of a bulk facility on withdrawal from
40 bulk of a petroleum product shall collect from the person who
41 orders the withdrawal a fee in an amount determined as
42 follows: -
43 (1) $lO for each delivery into a cargo tank having a capacity
44 of less than 2,000 gallons;
45 (2) $25 for each delivery into a cargo tank having a capacity
46 of 2,000 gallons or more but less than 5,000 gallons;
47 (3) $5O for each delivery into a cargo tank having a capacity
48 of 5,000 gallons or more but less than 10,000 gallons; and
49 (4) an additional $5 for each 1,000 gallons increment or portion
50 thereof delivered into a cargo tank having a capacity of 10,000
51 gallons or more.
52 In accordance with regulations to be promulgated hereunder,
53 the fee shall be collected, reported and paid to the department^
54 of revenue as a separate line item entry, from time to time, by
55 those persons charged with the collection, reporting and payment
56 of gasoline and special fuels taxes pursuant to the provisions of



1990] SENATE - No. 997 3

57 chapter sixty-tour A and sixty-four E of the General Laws. Said
58 department of revenue, upon receiving the amounts representing
59 such tee, shall separate and maintain all such fee payments for
60 deposit in a distinct interest-bearing account in the name of the
61 Underground Tank Petroleum Cleanup Fund, herein known as
62 the Fund, within the office of the state treasurer in accordance
63 with the provisions of section 2M of chapter twenty-nine of the
64 General Laws. The department of revenue shall on a monthly basis
65 report to the board the amount of revenues collected and
66 deposited each month into the fund.
67 The fee imposed under this section may not be collected or
68 required to be paid on or after the first day of the second month
69 following the date on which the unobligated balance in the
70 petroleum storage tank remediation fund equals or exceeds thirty
71 million dollars, The treasurer shall notify the DOR in writing of
72 the date on which the unobligated balance equals or exceeds thirty
73 million dollars.
74 If the unobligated balance in the petroleum storage tank
75 remediation fund falls below ten million dollars, the fee shall be
76 reinstated effective on the first day of the second month following
77 the publication of notice of reinstatement. The state treasurer shall
78 notify the DOR in writing of the date on which the unobligated
79 balance in the petroleum storage tank remediation fund falls
80 below ten million dollars. The DOR shall publish notice of
81 reinstatement of the fee not later than the 30th day after the date
82 on which the unobligated balance in the petroleum storage tank
83 remediation fund falls below ten million dollars. Once reinstated,
84 the fee shall be charged until the unobligated balance in the
85 petroleum storage tank remediation fund again equals or exceeds
86 thirty million dollars.
87 For purpose of this section, the unobligated balance in the
88 petroleum storage tank remediation fund shall be determined by
89 subtracting from the cash balance of the fund at the end of each
90 month the sum of the total balances remaining on all contracts
91 entered by the department or an eligible owner for corrective
92 action plus the total estimates made by the department of
93 allowable costs for corrective action that are unpaid relating to
94 all department orders issued before that date to enforce this
95 chapter.
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96 Section 3. The principal purpose of the Fund shall be to
97 expedite environmental cleanup actions by providing partial
98 reimbursement to responsible parties for the costs, expenses, and
99 other obligations incurred by said parties as a result of releases
100 of petroleum from underground storage tanks or underground
101 storage tank systems. Monies in the Fund shall be dispensed only
102 upon the order of the secretary of administration and finance or
103 his designee for the following purpose and no others;
104 (a) administrative expenses, personnel expenses, and miscel-
105 laneous costs incurred by the department and approved by the
106 review board as established in section sixteen in carrying out Fund
107 activities; provided, however, that no more than two percent of
108 the Fund balance at the beginning of the fiscal year shall be
109 dispensed from the Fund for such purposes during the fiscal year.
110 (b) reimbursement of costs, expenses and other obligations
111 incurred by aresponsible party as a result of a release ofpetroleum
112 from an underground storage tank or underground storage tank
113 system provided; however, that a responsible party shall bear all
114 such costs under the amount of five thousand dollars and over
115 the amount of one million dollars for each such release. Such
116 costs, expenses and other obligations shall include, without
117 limitation, any site remediation or other activities ordered or
118 directed by the department;
119 (c) reimbursement for any third party claims of any nature,
120 including, without limitation, claims for bodily injury, property
121 damage and damage to natural resources which are asserted
122 against aresponsible party as a result ofrelease ofpetroleum from
123 an underground storage tank or underground storage tank
124 system.

125 Section 4. A person who imports a petroleum product in a cargo
126 tank or a barge destined for delivery into a petroleum storage tank
127 other than a storage tank connected to or part of a bulk facility
128 in this state shall pay to DOR a fee in an amount determined as
129 provided by section two. If a bulk facility operator imports a
130 petroleum product in a cargo tank or a barge, the bulk facility
131 operator is not required to pay the fee on that imported petroleum
132 product if the petroleum product is delivered to a bulk facility
133 from which the petroleum product will be withdrawn from bulk.



1990] SENATE - No. 997 5

134 Moreover, a fee shall not be charged on the subsequent
135 withdrawal from bulk or subsequent delivery of an imported
136 petroleum product if the fee for that petroleum product has been
137 previously collected or paid under this chapter.
138 Section 5. Section two of this chapter shall not apply to a
139 delivery of a petroleum product destined for export from this state
140 that is delivered by a bulk facility operator to a common or
141 contract carrier or an oceangoing vessel, including a ship, barge.
142 or tanker, if the petroleum product is in continuous movement
143 to a destination outside this state.
144 Section 6, Each operator of a bulk facility and each person
145 covered by section four of this chapter shall
146 (1) list, as a separate line item on an invoice or cargo manifest
147 required under this section, the amount of the delivery fee due
148 under this section; and
149 (2) on or before the 25th day of the month file a report with
150 said DOR and remit the amount of fees required to be collected
151 or paid during the preceding month
152 Section 7. Each operator of a bulk facility or his representa-
153 tive and each person covered by section four of this chapter shall
154 prepare the report required under section six of this chapter on
155 a form provided or approved by said DOR.
156 Section 8. The cargo manifests or invoices or copies of the cargo
157 manifests or invoices and any other records required under this
158 chapter or regulations of the DOR shall be maintained for a period
159 of four years after the date on which the document or other record
160 is prepared and be open for inspection by said DOR at all
161 reasonable times
162 Section 9. There is hereby established a review board to oversee
163 administration and implementation of the Fund, to adopt rules
164 and regulations necessary for the administration, collection.
165 reporting, and payment of the fees payable or collected under this
166 section and to review submissions and claims received from
167 eligible parties and to process and approve disbursements to
168 eligible parties. The Review Board shall consist of: the commis-
169 sioner of the department, or his designee; the state fire marshal.
170 or his designee; the secretary of administration and finance, or
171 his designee; a person selected by the Massachusetts Petroleum



SENATE - No. 997 [January6

f

Council; a person selected by the Independent Oilmen’s
Association of New England; and a person selected by the Bay
State Gasoline Retailers Association. Such regulations shall
include; but shall not be limited to, the following:

172
173
174
175

(i) a means of notifying all eligible parties of the existence and
functioning of the Fund;

176
177
178 (ii) the record-keeping required of eligible parties for

submission to and reimbursement from the Fund;179
(iii) a means of making periodic and partial reimbursement to

eligible parties to enable such parties to meet their interim costs,
expenses and obligations;

180
181
182

(iv) a method of providing reimbursement for costs, expenses
and obligations incurred by an eligible party after the effective
date of this chapter regardless of the date of discovery of the
release of petroleum or the date of commencement of cleanup
activities with respect thereto, provided, however, that no reim-
bursement shall be required for costs, expenses and obligations
incurred by an eligible party prior to the effective date of this
chapter; and

183
184
185
186
187
188
189
190

(v) a requirement that the review board render its decision to
an eligible party with respect to each claim for reimbursement
within forty-five days following its receipt of such claim and, if
appropriate, forward a request for immediate payment to the
secretary of administration and finance on behalf of such eligible
party.

191
192
193
194
195
196

Section 10. A person who fails to file a report as provided by
section seven of this chapter or who possesses a fee collected or
payable under this section and who fails to remit the fee to said
DOR at the time and in the manner required by this section and
rules and regulations of the DOR shall pay the fee and a penalty
of five percent of the amount of the fee before the 30th day after
the date on which the fee or report is due, the person shall pay
a penalty of an additional five percent of the amount of the fee
due and payable.

197
198
199
200
201
202
203
204
205

Section 11. A person who violates any provision of this section,
or any rule or regulation, order, permit, or approval issued or
adopted under the provisions of this section shall, after notice and
hearing which leads to a conviction of a violation under this

206
207
208
209
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210 section, surrender a permit issued to said person under this
section.211

212 Section 12. The fees, penalties, and interest remitted to the state
treasurer by the DOR under this chapter shall be deposited in the
state treasury to the credit of the Underground Tank Petroleum
Cleanup Fund in accordance with the provisions of section 2M
of chapter twenty-nine of the General Laws.

213
214
215
216
217 Section 13. In order to be eligible for reimbursement from the

Fund of the various costs, expenses, and other obligations set
forth in the preceding section, a responsible party must;

218
219
220 (a) have complied, as owner or operator, as the case may be,

with all underground storage tank or underground storage tank
system registration requirements as set forth in Section 9002 of
the Resource Conservation and Recovery Act of 1976 as well as
with any corresponding federal or state regulatory requirements
relating to the registration of underground storage tanks or
underground storage tank system;

221
997

223
224
225
226
227 (b) be in full compliance with all regulatory requirements

imposed upon an owner or operator, as the case may be, of an
underground storage tank system, which requirements relate to
the maintenance and .operation of the underground storage tanks
or underground storage tank system;

228
229
230
231
232 (c) have incurred a cost, expense, or obligation, whether for

cleanup or related matters of for claims of third parties resulting
from a release of petroleum from an underground storage tank
or underground storage tank system. In order to apply for
reimbursement from the Fund it shall be necessary only that the
claim be asserted by the third party against the responsible party;
it shall not be necessary that the third party and the responsible
party finally adjudicate the claim before submission to the Fund.

233
234
235
236
237
238
239

Section 14. The review board shall adopt rules and regulations
necessary for the administration, collection, reporting and
payment of fees payable or collected under the section.

240
241
242

SECTION 2. Section 29 of Chapter 148 of the General Laws
is hereby amended by inserting after the third sentence the
following sentence: - The provisions of this section shall not
apply to any rule or order adopted or issued pursuant to
sections 38A through 38H.

9

3
4
5
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1 SECTION 3. Section 32 of Chapter 148 of the General Laws
2 is hereby amended by inserting at the end of the first sentence of
3 the fourth paragraph the following: , or, if such information
4 is subject to sections 38A through 38H. until such information
5 becomes a public record in accordance with section 38H.

1 SECTION 4. Chapter 148 of the General Laws is hereby further
2 amended by inserting after section 37 the following section: -

3 Section 37A. As used in this section, the term “regulated
4 substance” shall mean what it is defined to mean in section thirty-
-5 eight A. No underground tank which has been used for the keeping
6 or storage of regulated substances shall be removed or relocated
7 unless a permit for such removal or relocation has first been
8 obtained from the state fire marshal or the official designated by
9 him to grant permits in the city, town or district where such tank

10 is located. If the permit is issued by an official of a city, the fee
11 for such permit shall be established by action of the city council
12 or board of aldermen in the form of a duly adopted ordinance.
13 If the permit is issued by an official of a town, the fee for such
14 permit shall be established by action of the town meeting or, if
15 the town has no town meeting, by action of the town council, in
16 either case in the form of a duly adopted bylaw. In no event shall
17 any such ordinance or bylaw establish a fee greater than two
18 hundred dollars.

1 SECTION 5. Section 38 of Chapter 148 of the General Laws
2 is hereby amended by striking out said section and inserting in
3 place thereof the following section: -

4 Section 38. The board shall make rules and regulations
5 governing the construction, use, and maintenance of tanks to
6 which section thirty-seven applies, and governing the removal and

relocation of tanks to which section thirty-seven A applies.

1 SECTION 6. Chapter 148 of the General Laws is hereby
2 further amended by striking out section 38A and inserting in place
3 thereof the following sections:
4 Section 38A. As used in sections 38A through 38H, the
5 following terms shall have the following meanings: -



19901 SENATE -No. 997 9

6 “CERCLA”, the Comprehensive Environmental Response,
7 Compensation and Liability Act of 1980, 42 U.S.C. Sec. 9601 et
8 seq., as may be amended from time to time.
9 “Department”, the Department of Public Safety

10 “Board”, Massachusetts Board of Fire Prevention Regulations.
11 “Guarantor”, any person, other than a person liable pursuant
12 to section five of chapter twenty-one E, who provides evidence
13 of financial responsibility pursuant to this chapter.
14 “Regulated Substance”, (a) any substance defined in
15 section 101(4) of the Comprehensive Environmental Response
16 Compensation, and Liability of 1980 [including waste oil but not
17 including any other substance regulated as a hazardous waste
18 under Chapter 21 (C)], and (b) petroleum, including crude oil or
19 any fraction thereof which is liquid at standard conditions of
20 temperature and pressure (60 degrees Fahrenheit and 14.7 pounds
21 per square inch absolute).
22 “Operator”, (1) in the case of an underground storage tank in
23 use on November 8, 1984, or brought into use after that date, any
24 person in control of, or having responsibility for, the daily
25 operation of an underground storage tank used for the storage,
26 use, or dispensing of regulated substances or (2) in the case of
27 any underground storage tank in use before November 8, 1984,
28 but not in use at any time on or after that date, any person who
29 owns the land on or in which such tank is or was located.
30 “Owner”, (1) in the case of an underground storage tank in use
31 on November 8, 1984, or brought into use after that date, any
32 person who owns an underground storage tank used for the
33 storage, use, or dispensing of regulated substances or (2) in the
34 case of any underground storage tank in use before November 8,
35 1984, but not in use at any time on or after that date, any person
36 who owned such tank immediately before the discontinuation of
37 such use.
38 “Person”, any individual, trust, firm, joint stock company,
39 corporation (including a government corporation), partnership,
40 association, the United States Government, state, municipality,
41 commission, political subdivision of a state, interstate body,
42 consortium, joint venture, commercial entity.
43 “RCRA”, the Solid Waste Disposal Act, as revised by the
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44 Resource Conservation and Recovery Act, as may be further
45 amended from time to time.
46 “Release”, any spilling, leaking, emitting, discharging, escaping,
47 leaching, or disposing from an underground storage tank into the
48 ground water, surface water or subsurface soil.
49 “Marshal”, the state fire marshal.
50 “Head of Fire Department”, the chief executive officer of the
51 fire department in a city, town or fire district having such an office
52 otherwise the fire commissioner, board of fire commissioner or
53 fire engineers, or commissioner of public safety; and, in towns not®
54 having a fire department, the chief engineer, if any, otherwise the
55 chairman of the board of selectmen.
56 “Trade Secret”, anything tangible which constitutes, represents,
57 evidences, or records a secret scientific, technical, merchandising,
58 production, or management information, design, process,
59 procedure, formula, invention, or improvement.
60 “Underground storage tank”, any one or combination oftanks,
61 including, without limitation, underground pipes connected
62 thereto, used to contain an accumulation of regulated substance
63 and the volume of which, including, without limitation,
64 underground pipes connected thereto, is ten per centrum or more
65 beneath the surface of the ground. The term shall not include any
66 of the following, or any pipes connected to any of the following;
67 (1) any septic tank; or (2) any pipeline facility, including
68 gathering lines, which is regulated under (a) the Natural Gas
69 Pipeline Safety Act of 1979; or (3) any surface impoundment, pit,
70 pond, or lagoon; or (4) any storm water or waste water collection
71 system; or (5) any flow through process tank; or (6) any liquid
72 trap or associated gathering lines directly related to oil or gas
73 production and gathering operations; or (7) any storage tank
74 situated in an underground area, including without limitation, a
75 basement, cellar, or mineworking driff, shaft, or tunnel, if the
76 storage lank is situated upon or above the surface of the fl° or’

77 and all sides are accessible and visible; or (8) farm or residential
78 tank of 1,100 gallons or less capacity used for storing motor fuel
79 for noncommercial purposes; or (9) tank used for storing heating
80 oil for consumptive use on the premises where stored. However,
81 these exceptions (8) (9) do not exempt them from Chapter 148,
82 Section 9.



1990] SENATE No. 997 11

83 Section 388. Nothing in sections thirty-seven, thirty-seven A,
sections thirty-eight A through thirty-eight H, or any other provi-
sion of this chapter shall be construed to limit the authority that
the department, the head of a fire department, any other provi-
sion of this chapter shall be construed to limit the authority that
the department, the head of a fire department, any other
department or agency of the Commonwealth, or a city, town,
district, or other body politic has pursuant to any law.

84
85
86
87
88
89
90

(1) Each owner of an underground tankfirst put into operation
on or after January 1, 1989 shall, within thirty days after the tank
is first put into operation, notify the department of the existence
of such tank, specifying the age, size, type, location, and uses of
such tank. The requirements of this subsection (1) shall not apply
to any underground storage tank that is (a) a farm or residential
tank of 1,100 gallons or less capacity used for storing motor fuel
for noncommercial purposes, or (b) a tank used for storing
heating oil for consumptive use on the premises where stored. In
prescribing the form of such notice, the department shall take into
account the form of the notice prescribed pursuant to section 9002
of RCRA and the effect on small businesses and other owners
and operators.

91
92
93
94
95
96
97
98
99

100
101
102
103

(2) The requirements of this subsection (2) shall not apply to
any underground storage tank that is (a) a farm or residential
tank of 1,100 gallons or less capacity used for storing motor fuel
for noncommercial purposes, or (b) a tank used for storing
heating oil for consumptive use on the premises where stored. By
no later than January 31, 1989, each owner of an underground
storage tank that was in operation at any time after January 1,
1974 and before January I, 1989, regardless of whether or not such
tank was removed from beneath the surface of the ground at any
time, shall notify the department of the existence of such tank,
specifying, to the extent known to the owner, the size, type, and
location of the tank, and the quantity of substances stored in such
tank before the tank ceased being in operation. If the tank was
removed from beneath the surface of the ground, prior to the
submittal of such notice to the department, such notice shall also
specify, to the extent known to the owner, the date the tank was
removed from beneath the surface of the ground, the age of the
tank on the date the tank was removed from beneath the surface

104
105
106
107
108
109
110
11l
112
113
114
115
116
117
118
119
120
121
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of the ground, and the type and quantity of substances stored in
such tank before the tank was removed from beneath the surface
of the ground. If the tank was not removed from beneath the
surface of the ground prior to the submittal of such notice to the
department, such notice shall also specify, to extent known to the
owner, the age of the tank and the type and quality of substances
stored in such tank before the submittal of such notice to the
department. In prescribing the form of such notice, the
department shall take into account the form of the notice
prescribed pursuant to section 9002 of RCRA and the effect on
small businesses and other owners and operators.

122
123
124
125
126
127
128
129
130
131
132

(3) The requirements of this subsection (3) shall not apply to
any underground storage tank that is (a) a farm or residential
tank of 1,100 gallons or less capacity used for storing motor fuel
for noncommercial purposes, or (b) a tank used for storing
heating oil for consumptive use on the premises where stored. By
no later than December 31, 1989, each owner of an underground
storage tank that was not in operation at any time after January 1,
1974, or the operator of any such tank that has no owner or whose
owner cannot be definitely ascertained, shall notify the
department of the existence of such tank, specifying, to the extent
known to the owner, the size, type, and location of the tank, and
the type and quantity of substances stored in such tank before
the tank ceased being in operation if the tank was removed from
beneath the surface of the ground. If the tank was not removed
from beneath the surface of the ground prior to the submittal of
such notice to the department such notice shall also specify, to
the extent known to the owner or operator, the date the tank was
removed from beneath the surface of the ground and age of the
tank on the date the tank was removed from beneath the surface
of the ground prior to the submittal of such notice to the
department, such notice shall also specify, to the extent known
to the owner, the age of the tank and all methods used to stabilize
the tank after the tank ceased being in operation. In prescribing
the form of such notice, the department shall take into accountp
the form of the notice prescribed pursuant to section 9002 of
RCRA and the effect on small businesses and other owners and
operators.

133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
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160 Section 38C. The department shall enforce the provisions of
161 sections 38A through 38H, and may, subject to the provisions in
162 sections 38A through 38H, take all action necessary and appro-
-163 priate to secure the commonwealth the benefits of subtitle I of
164 RCRA, including, without limitation, obtaining Federal grants.
165 The board may, from time to time, adopt, amend, or repeal regu-
166 lations as it deems necessary to accomplish the following
167 purposes: (1) prevent or remedy any condition in or about any
168 underground storage tank which may tend to become afire hazard
169 or to cause a fire; or (2) provide adequate safety requirements
170 for the protection of the public in the event of a fire in or about
171 any underground storage tank; or (3) provide for the safe
172 storage, use, handling, and manufacturing of regulated substance
173 in or about any underground storage tank; or (4) protect public
174 heath, safety, and welfare, and the environment, from any release
175 of regulated substance from any underground storage tank; or (5)
176 implement, administer, and enforce sections 38A through 38H.
177 Section 38D. The board may, from time to time, adopt, amend.
178 or repeal regulations as it deems necessary to establish the
179 following requirements and standards for underground storage
180 tanks:
181 (1) requirements for maintaining a leak detection system, an
182 inventory control system together with tank testing, or a
183 comparable system together with tank testing, or a comparable
184 system or method designed to identify releases in a manner
185 consistent with the protection of human health and the environ-
186 ment;
187 (2) requirements for maintaining records of any monitoring or
188 leak detection system or inventory control system or tank testing
189 system;

190 (3) requirements for reporting of any releases and corrective
191 action taken in response to a release from an underground storage
192 tank;
193 (4) requirements for taking corrective action in response to a
194 release from an underground storage tank, provided that such
195 requirements shall be consistent with the Massachusetts
196 Contingency Plan pursuant to chapter twenty-one E;
197 (5) requirements for the closure of tanks to prevent future
198 releases of regulated substance into the environment;
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199 (6) requirements for maintaining evidence of financial respon-
sibility for taking corrective action and compensating third parties
for bodily injury and property damage caused by sudden and
nonsudden accidental release arising from operating an
underground storage tank;

200
201
202
203
204 (7) standards of performance for new underground storage

tanks; and205
206 (8) requirements (a) for notifying the department and the

head of the fire department designated according to section 900-
2(b)(1) of the existence of any operational or
underground storage tank; and (b) for providing the information
required on the form issued pursuant to section 9002(b)(2).

207
208
209
210
211 Section 38E. For any of the purposes set forth in section 38C,

and for the purposes of developing or assisting in the development
of any regulation pursuant to sections 38A through 38H, or
conducting any study mandated by Congress or by the General
Court, any owner or operator of any underground storage tank
shall, upon request of the marshal, the head of the fire department,
and their personnel or authorized agents, furnish information
relating to such tanks, their associated equipment and their
contents, conduct monitoring or testing, and permit the marshal,
the head of the fire department, and their personnel or authorized
agents, to have access to, and to copy all records relating to, such
tanks. For any of the purposes set forth in Section 38C, and tor
the purposes of developing or assisting in the development of any
regulation pursuant to sections 38A through 38H, or conducting
any study mandated by Congress or by the General Court, the
marshal, the head of the fire department, and their personnel or
authorized agents, are authorized (1) to enter at reasonable times
any establishment or other place where an underground storage
tank is located; and (2) to inspect and obtain samples from any
person of any regulated substance contained in such tank; and
(3) to conduct monitoring or testing of the tanks; associated
equipment, contents, or surrounding soils, air, surface water oip
ground water. Each such inspection shall be commenced and
completed with reasonable promptness.

212
213
214
215
216
217
218
219
220
221
~>~n

223

224

226
11l

r)x

229
230

231

711

234
Section 38F. Whenever it appears that there is a violation of

any provision of sections 38A through 38H or any regulation or
lIS.

236

I
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237 order adopted or issued pursuant to section 38A through 38H,
the marshal or head of the fire department may issue to a person
causing or contributing, or likely to cause or contribute, to such
violation or potential violation an order requiring the production
or analysis of samples, or the production of records, or imposing
such restraints on or requiring such action by said person, as the
marshal or the head of the fire department reasonably deems
necessary or desirable to abate or prevent such violation or
potential violation. Issuance of an order under this section shall
not preclude, and shall not be deemed an election to forego, any
other remedy authorized by law.

238
239
240
241
242
243
244
245
246
247
248 Section 38G. No person shall violate, or allow or suffer any

employee, agent, or contractor to violate, any provision of
sections 38A to 38H, or of any regulation or order adopted or
issued pursuant to sections 38A through 38H. Any violation of
sections 38A through 38H, or of any regulation or of any regu-
lation or order adopted or issued pursuant to sections 38A
through 38H, shall be presumed to constitute irreparable harm
to public health, safety and welfare, and to the environment. Such
presumption may be rebutted by the introduction of competent
evidence. Any person who violates any provision of sections 38A
through 38H, shall be subject to a civil penalty not to exceed
twenty-five thousand dollars. Each violation shall be a separate
and distinct offense and, in the case of a repeated or continuing
violation, each day such violation occurs or continues shall be
considered a separate offense. This shall be in addition to any
other penalty or remedy prescribed by law.
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The superior court department of the trial court shall have juris-
diction to assess civil penalties as set forth in this section, and to
enjoin violations of, and grant such additional relief as it deems
necessary or appropriate to secure compliance with, the provisions
of sections 38A through 38H, upon petition of the attorney
general, a district attorney, the department, the marshal, the head
of the fire department, or a city or town.
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Section 38H. Notwithstanding the provisions of any law to the
contrary, any information, record, or particular part thereof,
obtained by the department or by the head of the fire department
or by their respective personnel or contractors pursuant to the
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provisions of sections 38A through 38H, upon request, shall be
confidential and not be considered to be a public record when it
is determined by the marshal or by the head of the fire department,
as the case may be, that such information, record, or particular
part thereof, if made public, would divulge a trade secret. This
section shall not prevent disclosure of any information necessary
for an enforcement action or to comply with Federal law or regu-
lations. The exclusive remedy for any person aggrieved by a deter-
mination of the marshal or of the head of the fire department;
as the case may be, pursuant to this section shall be a civil action
in the nature of certiorari pursuant to section 4 of chapter 249,
provided that the action shall be commenced within thirty days
of the date of the determination. Notwithstanding the provisions
of any law to the contrary, any information, record, or particular
part thereof, obtained by the department, or by the head of the
fire department or by their respective personnel or contractors
pursuant to the provisions of sections 38A through 38H shall be
a public record unless it is not a public record pursuant to this
section or pursuant to any other law.
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SECTION 7. All rules, regulations, orders, licenses, permits,
certificates, and approvals duly issued, made or adopted with
respect to tanks, and which are in force on the effective date of
this act, shall continue to be in force and effect and shall be
enforceable until they expire or until suspended, revised, rescinded
or otherwise modified in accordance with the provisions of this
act or of any other law.
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1 SECTION 8. Any suit, action, cause of action, or other
2 procedure lawfully commenced or arising prior to the effective
3 date of this act shall not abate or be rendered unenforceable by
4 reason of the passage of this act.

1 SECTION 9. The provision of this act, being necessary tor the
2 general welfare and the public health and safety of the comraon-
3 wealth and its inhabitants, shall be construed liberally to effect
4 the purposes set forth herein. If any of the provisions of this
5 chapter or the applicability thereof is held invalid by any court
6 of competent jurisdiction, the remainder of the provision of this

chapter shall not be affected thereby.
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