
No. 1213SENATE
By Mr. Webber, a petition (accompanied by bill, Senate, No. 1213)

of Peter C. Webber and Christopher J. Hodgkins for legislation to
require the open and accountable acquisition and disposition of real
property by state authorities. State Administration.

In the Year One Thousand Nine Hundred and Ninety

An Act requiring the open and accountable acquisition and
DISPOSITION OF REAL PROPERTY BY STATE AUTHORITIES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 29 of the General Laws, as appearing in
2 the 1988 Official Edition, is hereby amended by inserting after
3 section sixty-six the following new section:
4 Section 67. (a) For purposes of this section:
5 “Emergency” means a situation caused by unforeseen
6 circumstances which render real property currently used by a state
7 authority unusable or unavailable for the purposes intended and
8 which creates an immediate need for the temporary acquisition
9 of other real property to preserve the health or safety of persons

10 or property.
11 “License” or “permit” means any agreement, excluding a lease,
12 which is revocable at the will of a state authority and which allows
13 any person to utilize land, buildings, or structures or fixtures
14 attached to land or buildings, for a period of more than one day.
15 “Person” means any natural person, business, partnership,
16 corporation, union, committee, club, association, trust, or other
17 organization, entity or group of individuals but does not include
18 the commonwealth or any city, town, or county.
19 “Real property” means land; buildings; structures and fixtures
20 attached to land or buildings; and any interest in land, buildings,
21 and such structures and fixtures, including but not limited to title,
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22 lease, mortgage, lease-purchase agreement, rental agreement,
23 tenancy-at-will, or easement; provided that as used herein real
24 property” shall also include a license or permit.
25 “State authority” means state authority as defined by
26 section one of chapter twenty-nine.
27 (b) A state authority duly authorized by general or special law
28 to acquire real property by purchase, lease, lease-purchase, rental,
29 tenancy-at-will, or otherwise or to dispose of real property by
30 conveyance, lease, lease-purchase, rental, tenancy-at-will or
31 otherwise, shall proceed in accordance with the provisions of this
32 section.
33 This section shall not apply to (1) a contract subject to the
34 provisions of section thirty-eight C of chapter seven, section
35 thirty-nine M of chapter thirty, or sections forty-four A through
36 forty-four J, inclusive, of chapter one hundred forty-nine; (2) the
37 disposition of licenses or permits which are made available on an
38 equal basis to all members of the general public, provided that
39 the availability of such licenses or permits shall be advertised,
40 posted, or both, at times and places affording reasonable notice
41 to the general public; or (3) the temporary utilization of real
42 property of a state authority to preserve the health or safety of
43 persons or property in the event of an explosion, fire, flood,
44 earthquake, hurricane, tornado, or other such catastrophe.
45 (c) A state authority shall establish and maintain a comprehen-
-46 sive inventory of real property owned, rented, controlled, or
47 occupied by the state authority. The inventory shall include a
48 detailed description of the size, type, location, legal interest,
49 utilization and condition of said real property. The inventory shall
50 also state, if any interest in such property has been granted to any
51 person, the nature of such interest and the identity of the person.
52 The inventory shall be filed annually by December fifteenth each
53 year with the deputy commissioner of the division of capital
54 planning and operations for inclusion in said division’s inventory
55 of real property required pursuant to section forty K of chapter
56 seven.
57 (d) Prior to any acquisition of real property, the state authority
58 shall undertake such studies as are reasonably necessary, including
59 a thorough review of property listed in the state authority’s
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60 comprehensive inventory required pursuant to paragraph (c), to
61 assess the state authority’s need for additional property. The state
62 authority shall not acquire additional property unless the
63 governing body thereof adopts by majority vote, based on the
64 certification in writing by the chief operating officer of the
65 authority, a declaration including a statement of reasons that no
66 property currently owned by the state authority can feasibly or
67 economically meet the state authority’s needs.
68 Prior to any disposition of real property, the state authority
69 shall undertake such studies as are reasonably necessary to
70 determine the authority’s current and foreseeable needs for real
71 property. The state authority shall make no disposition of real
72 property unless the governing body thereof adopts by majority
73 vote, based on the certification in writing by the chief operating
74 officer of the state authority, a declaration including a statement
75 of reasons that the proposed disposition is consistent with the
76 current and foreseeable needs of the state authority.
77 (e) At least one hundred and twenty days before a state
78 authority acquires or disposes of real property or undertakes a
79 significant change in the use of one or more acres of real property
80 or of fifty per cent of the usable floor apace of a building having
81 more than two thousand five hundred square feet of usable floor
82 space, the chief operating officer of the state authority shall notify
83 in writing, for each city or town in which the real property is
84 located or, in the case of a proposed acquisition, for each city or
85 town in which the real property may be acquired, the following
86 public officials: the city manager in the case of a city under Plan E
87 form of government, the mayor and the city council in the case
88 of all other cities, the chairman of the board of selectmen in the
89 case of a town, the county commissioners or county executive,
90 the regional planning agency, and the members of the general
91 court. The notice shall be provided at least sixty days before the
92 state authority solicits proposals for an acquisition or disposition.
93 The notice shall include a statement of the proposed action and
94 the reasons therefor; in the case of an acquisition, the interest,
95 possible locations, size, and a summary of the attributes of the
96 property sought; in the case of a disposition, the geographic
97 location, size, and current use of the property; in the case of a
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change of use, the current and proposed uses of the property; a
summary of the potential impacts on abutters; a description of
documents available from the state authority that provide further
information, together with how such documents may be obtained;
and the name of an official representative of the state authority
from whom further information may be obtained. At the request
of a city manager, mayor, city council, board of selectmen, county
executive or county commission entitled to receive notice
pursuant to this paragraph, the state authority shall cause a public
hearing to be held, after giving timely notice, in the city or town
where such real property is located or, in the case of a proposed
acquisition, in the city or town in which such real property may
be acquired, for the purpose of disclosing the conditions and
reasons for the proposed action and soliciting public comment.
If the potential sites of a proposed acquisition include more than
one city or town, the state authority shall not be required to
conduct a hearing in each city or town but shall, if a hearing is
requested pursuant to this paragraph, hold one or more regional
hearings. A hearing required by this paragraph shall be held at
least thirty days prior to soliciting proposals for an acquisition
or disposition, or, if the solicitation of proposals is not required,
at least thirty days prior to executing a binding agreement for an
acquisition or disposition of real property or a significant change
in the use of one or more acres of real property. The state authority
shall maintain a written record summarizing public comment at
each hearing, together with the state authority’s action, if any, in
response thereto.
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(f) A state authority shall solicit proposals prior to125
(1) acquiring real property from any person at a cost

exceeding five hundred dollars; or
126
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(2) disposing of real property to any person if the value of
such property exceeds five hundred dollars. The state authority
shall establish the value of the real property through procedures
customarily accepted by the appraising profession as valid.
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The state authority shall make copies of the request for
proposals available to all persons on an equal basis.
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The request for proposals shall specify134

(I) time and date for receipt of proposals, the address of the
office to which the proposals are to be delivered, and the
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137 maximum time for proposal acceptance by the state authority
(2) in the case of an acquisition, the legal interest, geographic

location, size, and all other relevant attributes of the property
sought, and in the case of a disposition, the geographic location,
size, and approximate boundaries of the property;

138
139
140
141
142 (3) in the case of a disposition, all requirements or

restrictions pertaining to the use or development of the property;143
(4) all items or categories of information which must be

included in each proposal, and a format for submitting such infor-
mation;
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(5) a requirement that each offeror include in the proposal
a statement, signed under the penalties of perjury, giving the true
names and addresses of all individuals who have or will have a
direct or indirect beneficial interest in said property, provided that
an individual need not be identified if such individual’s interest
consists of holding less than one per cent of the outstanding stock
entitled to vote at the annual meeting of a corporation the stock
of which is listed for sale to the general public with the securities
and exchange commission;
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156 (6) all evaluation criteria that will be utilized for the

evaluation of proposals, together with a statement that
evaluations shall be based solely on the criteria set forth in the
request for proposals;
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(7) provision for the separate submission of price, a format
for the submission of price proposals, and, if prices may be
proposed in a form other than lump sum payment, a specification
of the methodology that will be utilized to make price proposals
directly comparable, together with all assumptions that will be
used in making such comparisons; and
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(8) all contractual terms and conditions, provided that the
contract may incorporate by reference the proposal submitted by
the selected proposer, and provided further that the contract shall
include remedies on behalf of the state authority in the event the
proposer fails to fulfill its obligations as set forth in the contract.
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The state authority may reject any and all proposal
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(g) The state authority shall place an advertisement inviting the
submission of proposals in (1) one or more newspapers with a
circulation sufficient to inform the people of the affected locality
or localities and, if different, (2) the newspaper with the largest
circulation in each affected county. The state authority shall
publish the advertisement at least once a week for two consecutive
weeks. The last publication shall occur at least eight days
preceding the day for opening proposals. The advertisement shall
specify the geographical area, terms and requirements of the
proposed transaction, and the time and place for the submission
of proposals. In the case of the acquisition or disposition of more
than twenty-five hundred square feet of real property, the state
authority shall also cause such advertisement to be published, at
least thirty days before the opening of proposals, in the central
register published by the Secretary of State pursuant to
section twenty A of chapter nine.
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(h) Proposals shall be opened publicly at the time and place
designated in the advertisement.
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(i) The state authority shall designate the individual or
individuals responsible for the evaluation of the proposals on the
basis of criteria other than price. The designated individuals shall
prepare their evaluations based solely on the criteria set forth in
the request for proposals. The evaluations shall specify in writing:
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(I) for each evaluation criterion, a rating of each proposal
as highly advantageous, advantageous, not advantageous, or
unacceptable, and the reasons for the rating;
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(2) a composite rating for each proposal, and the reasons for
the rating; and
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(3) revisions, if any, to each proposal which should be
obtained by negotiation prior to awarding the contract to the
offeror of the proposal.
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The state authority shall unconditionally accept a proposal
without alteration or correction, except as provided in this
paragraph. A proposer may correct, modify, or withdraw a
proposal by written notice received in the office designated in the
request for proposals prior to the time and date set for proposal
opening. After proposal opening, a proposer may not change the
price or any other provision of the proposal in a manner
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prejudicial to the interests of the state authority or fair
competition. The state authority shall waive minor informalities
or allow the proposer to correct them. If a mistake and the
intended correct information are clearly evident on the face of a
proposal, the state authority may correct the mistake to reflect
the intended correct information and so notify the proposer in
writing, and the proposer may not withdraw the proposal. A
proposer may withdraw a proposal if the state authority
determines that a mistake is clearly evident on the face of a
proposal but the intended correct information is not similarly
evident.
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226 The state authority shall determine the most advantageous

proposal from a responsible and responsive proposer taking into
consideration the proposed price and the evaluations based on the
criteria set forth in the request for proposals. The state authority
shall award the contract by written notice to the selected proposer
within the time for acceptance specified in the request for
proposals. The parties may extend the time for acceptance by
mutual agreement. The state authority may condition the award
on successful negotiation of revisions specified in the evaluation,
and shall explain in writing the reasons for omitting any such
revision from a plan incorporated by reference in the contract.
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(j) The state authority shall maintain a file on each real
property transaction, and shall include in such a file a copy of
all written documents required by this section, and shall also
include in such file a written record in reasonable detail of
evaluations and negotiations undertaken pursuant to this section.
Written documents required by this section shall be retained by
the state authority for at least six years from the date of final
payment under the contract. The records shall be open to public
inspection.

237
238
239
240
241
242
243
244
245

(k) The state authority shall submit the name of the person
selected as party to a real property transaction and the amount
of the transaction to the secretary of state for publication in the
central register.
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If in the case of an acquisition the state authority selects a
proposer which did not offer the lowest price, or in the case of
a disposition the state authority selects a proposer which did not
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offer the highest price, the state authority shall publish notice of
its decision in the central register, explaining the reasons for its
decision. In the case of a disposition, the state authority shall
publish in the central register a notice of the difference, if any,
between the contract price and the value determined pursuant to
paragraph (f).
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(1) All agreements for the acquisition or disposition of real
property by a state authority shall be in writing. Amendments to
an agreement for the acquisition or disposition of real property
pursuant to this section shall be in writing and shall be limited
toremedying incidental defects or improving the contract in minor
details. Any amendment which would substantially alter the
agreement, including but not limited to a change in payment or
business terms, any increase in the price paid by the state authority
(or, in the case of a contract requiring payment to the state
authority, any decrease in such price) of more than ten per cent,
any extension of the time for performance of more than ninety
days, or in the case of a disposition any change in the identity
of any person selected as a party to the transaction, shall require
the procurement of a new contract.
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(m) The state authority may shorten or waive the advertising
requirement if:
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(1) in the case of a temporary acquisition for a period not
to exceed six months, the state authority determines that an
emergency exists and the time required to comply with the
requirement would endanger the health or safety of the people
or their property, provided the state authority shall state the
reasons for declaring the emergency in the central register at the
earliest opportunity; or
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(2) in the case of a proposed purchase of real property which
abuts land currently owned by the state authority, the state
authority determines in writing that advertising will not benefit
the state authority’s interest because of the unique qualities or
unique location of the property needed. The determination shall
specify the manner in which the property proposed for purchase
satisfies the unique requirements.
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The state authority shall publish the determination and the
reasons for the determination, along with the names of the parties
having a beneficial interest in the property pursuant to
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section forty J of chapter seven, the location and size of the
property, and the proposed purchase price or payment or rental
terms, in the central register at the earliest opportunity, and, in
the case of a purchase pursuant to clause (2), not less than thirty
days before the state authority executes a binding agreement to
purchase the property.

(n) No agreement by or on behalf of a state authority for the
acquisition or disposition of real property and no deed executed
by or on behalf of a state authority, shall be valid unless such
agreement or deed contains the following declaration, personally
signed by the chief operating officer of the state authority;

The undersigned certifies under penalties of perjury that 1 am
the chief operating officer of [state authority] and that [state
authority] has fully complied with the provisions of
section of chapter of the General Laws in connection
with the property described herein.

Date:
(o) Each person who causes or conspires to cause a violation

of a provision of this section shall forfeit and pay to the common-
wealth a sum of not more than two thousand dollars for each
violation. In addition, the person shall pay double the amount
of damages sustained by the state authority by reason of the
violation, together with the costs of any action. If more than one
person participates in the violation, the damages and costs may
be apportioned among them.

The inspector general shall have authority to institute a civil
action to enforce the preceding paragraph if authorized by the
attorney general.

The supreme judicial or superior court may, upon the petition
of the inspector general or of not less than twenty-four taxable
inhabitants of the commonwealth restrain any violation of this
section.

1 SECTION 2. Section one of chapter twenty-nine of the
2 General Laws, as appearing in the 1988 Official Edition, is hereby
3 amended by inserting after line 76 the following: -

4 “State authority” shall include the: bay state skills corporation,
5 centers of excellence, community economic development assis-
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6 tance corporation, community development finance corporation,
7 government land bank, Massachusetts bay transportation
8 authority, Massachusetts product development corporation,
9 Massachusetts capital resource company, Massachusetts

10 convention center authority, Massachusetts corporations for
11 educational telecommunications, Massachusetts educational-loan
12 authority, Massachusetts health and educational facilities
13 authority, Massachusetts higher education assistance corpo-
-14 ration, Massachusetts housing finance agency, Massachusetts
15 horse racing authority, Massachusetts industrial finance agency,
16 Massachusetts industrial service program, Massachusetts legal
17 assistance corporation, Massachusetts municipal wholesale
18 electric company, Massachusetts port authority, Massachusetts
19 technology development corporation, Massachusetts technology
20 park corporation, Massachusetts turnpike authority, Massachu-
-21 setts water resources authority, Nantucket land bank, New
22 England loanmarketing corporation, pension reserves investment
23 management board, state college building authority, southeastern
24 Massachusetts university building authority, thrift institutions
25 fund for economic development, university of Lowell building
26 authority, university of Massachusetts building authority, water
27 pollution abatement trust, and the Woods Hole, Martha’s Vine-
-28 yard, and Nantucket steamship authority.
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