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of John W. Olver, Salvatore R. Albano and Nicholas J. Costello for
legislation to authorize the Commissioner of Revenue to apportion
corporate taxes on a water’s edge unitary basis. Taxation.

In the Year One Thousand Nine Hundred and Ninety

An Act authorizing the commissioner of revenue to apportion

CORPORATE TAXES ON A WATER’S EDGE UNITARY BASIS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Paragraph sof section 30 of chapter 63, as
2 appearing in the 1988 Official Edition, is hereby amended by
3 adding at the end thereof the following clause: -

4 (c) Gross income or net income, as defined in this paragraph,
5 may be further increased, decreased, or otherwise modified
6 through the application of the provisions of sections thirty-three
7 to thirty-three B, inclusive, thirty-nine A, and forty-two, and in
8 any other section of this chapter.

1 SECTION 2. Said chapter 63 is hereby further amended by
2 inserting after section 33 the following sections:
3 Section 33A. In any case of two or more domestic business
4 corporations, foreign corporations, other organizations, trades or
5 businesses (whether or not incorporated, whether or not organized
6 in the United States, and whether or not affiliated) owned or
7 controlled directly or indirectly by the same interests, the
8 commissioner may, in addition to his authority under sections
9 thirty-three and thirty-nine A, distribute, apportion, or allocate

10 gross income, deductions, credits, or allowances between or
11 among such corporations, organizations, trades, or businesses, if
12 he determines that such distribution, apportionment, or allocation
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13 is necessary in order to prevent evasion of taxes or to reflect clearly
14 the income of any of such corporations, organizations, trades or
15 businesses. In the administration of this provision, the
16 commissioner may establish by regulation such rules as are
17 necessary and may also rely upon and utilize the regulations,
18 rulings and decisions issued or made pursuant to section four
19 hundred and eighty-two of the Federal Internal Revenue Code,
20 as amended and in effect for the taxable year.
21 Section 338. (a) As used in this section and in section thirty-
-22 three C, the following words shall, unless the context otherwise
23 requires, have the following meanings:
24 (1) “Affiliate” or “affiliated corporation”, a corporation which
25 is a member of a group of two or more corporations eighty percent
26 or more of the voting stock of each member of which is directly
27 or indirectly owned by a common owner or common owners,
28 either corporate or non-corporate, or by one or more of the
29 member corporations of the group.
30 (2) “Affiliated group”, all affiliated corporations, including
31 their parent.
32 (3) “Unitary business”, a business carried on by an affiliated
33 group where the activities of the member corporations are
34 dependent upon or integrated with or contribute to each other,
35 or there is a flow of value among such corporations, as evidenced
36 by one or more of the following: functional integration,
37 centralization or management or economies of scale, or by such
38 other activities as the commissioner may, by regulation, prescribe.
39 (4) “U.S. corporation”, a corporation created or organized in
40 the United States under the laws of the United States or of any
41 state of the United States or the District of Columbia, or any
42 political subdivision of the foregoing.
43 (5) “Water’s edge group”, an affiliated group of corporations
44 consisting of the following corporations:
45 (i) corporations included or includible in a consolidated return
46 for federal corporation income tax purposes;
47 (ii) corporations not included or includible above because
48 eighty percent or more of their voting stock is owned, directly or
49 indirectly by a non-corporate owner or owners.
50 (b) Notwithstanding any other provision of this chapter, the
51 income of an affiliated corporation taxable under sections thirty
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52 to fifty-one, inclusive, of this chapter, in respect to the unitary
53 business of the corporation, shall be determined by the use of a
54 unitary apportionment method. Under such method, the income
55 of such affiliated corporation from its unitary business shall be
56 determined by apportioning the combined income of the unitary
57 business of the water’s edge group of which such affiliated
58 corporation is a member, pursuant to regulations issued by the
59 commissioner.
60 (c) In no event shall the corporation’s taxable income be
61 determined, under this section or section forty-two, by combining
62 the income and activities which are not part of the water’s edge
63 group.
64 Section 33C. Every corporation subject to taxation under this
65 chapter that is a member of a water’s edge group shall, upon the
66 request of the commissioner and in such form and detail as he
67 may by regulation determine, furnish the following documents
68 and information:
69 (a) Documents and information which are necessary to audit
70 issues involving U.S. versus foreign attribution of income;
7! (b) Documents and information identifying key employees and
72 officers, including their titles and addresses, who have knowledge
73 of and access to company pricing and costing policies;
74 (c) Documents, correspondence and information pertaining to
75 the sourcing of income between U.S. and foreign jurisdictions and
76 the determination of foreign tax liability, including documents
77 submitted to or obtained from the U.S. Internal Revenue Service,
78 foreign countries and competent authority;
79 (d) A list, for each company represented in any federally
80 required spreadsheet, of each state in which the company has
81 payroll, property or sales;
82 (e) U.S. tax forms five thousand, four hundred and seventy-
-83 one to seventy-three, inclusive, or their equivalents, filed with the
84 U.S. Internal Revenue Service; corporations of which fifty percent
85 or more of the voting stock is directly or indirectly owned or
86 controlled; and
87 (g) All state corporate tax returns filed by each corporation in
88 each state of the United States and the District of Columbia.
89 (h) Documents and information listed above as they may apply
90 for U.S. possession corporations and corporations incorporated
91 in a U.S. possession.
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1 SECTION 3. Said chapter 63 is hereby further amended by
2 striking out section 42, as most recently amended by section 1 of
3 chapter 599 of the acts of 1969, and inserting in place thereof the
4 following section;
5 Section 42. If the provisions of this chapter are not reasonably
6 adapted to approximate the next income derived from business
7 carried on within this commonwealth, a corporation subject to
8 taxation under sections thirty to fifty-one, inclusive, may apply
9 to the commissioner to have its income derived from business

10 carried on within this commonwealth determined by a method
11 other than that set forth in section thirty-eight. Such application
12 shall be made by attaching to its duly-filed return a statement of
13 the reasons why the corporation believes that the provisions of
14 this chapter are not reasonably adapted to approximate its net
15 income derived from business carried on within this common-
-16 wealth and a description of the method sought by it. A corporation
17 which so applies shall, upon receipt of a request therefor from
18 the commissioner, file with the commissioner, under oath of its
19 treasurer, a statement of such additional information as the
20 commissioner may require.
21 If the commissioner determines, either after application by the
22 corporation or upon his own initiative, that the provisions of this
23 chapter are not reasonably adapted to approximate the
24 corporation’s net income derived from business carried on within
25 this commonwealth, the commissioner shall by reasonable
26 methods determine the amount of net income derived from
27 business activity carried on within the commonwealth. The
28 amount thus determined shall be the net income taxable under
29 this chapter, and the foregoing determination shall be in lieu of
30 the determination required by section thirty-eight. If any
31 alternative method is used by the commissioner hereunder, the
32 commissioner, in his discretion, with respect to the two next
33 succeeding taxable years, may require similar information from
34 such corporation if it shall appear that the provisions of this
35 chapter are not reasonably adapted to approximate for the
36 applicable year the corporation’s net income derived from
37 business carried on within this commonwealth and may by
38 reasonable methods determine such income in the same manner.


