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SENATE No. 1369
By Mr. Albano, a petition (accompanied by bill, Senate, No. 1369)

of Salvatore R. Albano, Lois G. Pines, Paul J. Sheehy, Nicholas J.
Costello, Linda J. Melconian and Edward L. Burke for legislation
to establish the transportation access board. Transportation.

Qffje Commontoealtf) of

In the Year One Thousand Nine Hundred and Ninety

An Act establishing the transportationaccess board.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 19 of chapter 6A of the General Laws,
2 as appearing in the 1986 Official Edition is hereby amended by
3 inserting after section 201 the following section:
4 Section 202. There is hereby established within, but not sub-
-5 ject to the control of, the executive office of transportation and
6 construction a board to be known as the transportation access
7 board. The purpose of the board shall be to ensure that public
8 transportation facilities, vehicles and equipment in the
9 commonwealth are accessible to, functional for, and safe for use

10 by physically handicapped persons. The board shall consist of the
11 director of the office of handicapped affairs or his designee,
12 the secretary of the executive office of transportation and con-
-13 struction or his designee, and six members to be appointed by the
14 governor, in consultation with the secretary of the executive office
15 of transportation and construction from lists submitted by the
16 director of the office of handicapped affairs. At least four of the
17 appointive members shall be persons who have a physical
18 disability. The chairman of the board shall be elected annually
19 by the members.
20 Each appointive member shall be appointed for a term of three
21 years, with the members initially appointed serving staggered
22 terms. Persons appointed to fill vacancies shall serve for the
23 unexpired term. Any member shall be eligible for reappointment.
24 Each appointive member shall be paid for each day while in the
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25 actual performance of official functions at such a rate as shall be
26 approved by the commissioner of administration and shall also
27 receive from the commonwealth all expenses necessarily incurred
28 in connection with such official duties. Any board member
29 appointed by said governor absent from three consecutive board
30 meetings, which absence is not for reasons of health, may be
31 removed from membership by said governor upon request of a
32 majority of the board.
33 The board shall employ an executive director, who shall
34 appoint, with the board’s approval, such other personnel as may
35 be required in the performance of the board’s duties, including,
36 but not limited to, the independent investigation and reporting
37 back to the board regarding individual complaints of noncom-
-38 pliance. The executive director shall be responsible for the admin-
-39 istrative operation of the board, including development of an
40 annual appropriation request for the operation of the board, and
41 shall perform such other tasks as the board shall determine.
42 Employees of the board shall serve at the pleasure of the board
43 and shall not be subject to the provisions of chapter thirty-one.
44 The board shall make and from time to time alter, amend, and
45 repeal, in accordance with the provisions of chapter thirty A, rules
46 and regulations designed to make public transportation facilities;
47 vehicles and equipment accessible to, functional for, and safe for
48 use by physically handicapped persons; provided, however, that
49 if the board determines, on the basis of specific factual findings,
50 thatcompliance with said rules and regulations is not feasible tech-
-5 I nologically, or would result in excessive and unreasonable costs
52 without any substantial benefit to physically handicapped persons
53 in a particular case, it may provide for such modification of, or
54 substitution for, such rules or regulations so as to make the
55 facilities, vehicles or equipment as accessible as practicable. In all
56 petitions for variance, the burden of proof shall be on the party
57 requesting a variance to justify its allowance.
58 There shall be no construction, purchase, lease, or substantial
59 remodeling or alteration of any public transportation facility,
60 vehicle or equipment except in conformity with said rules and
61 regulations; and all public transportation facilities, vehicles and
62 equipment shall be obtained and operated in conformity with said
63 rules and regulations. All public transportation facilities, vehicles
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and equipment constructed, purchased, leased or substantially
remodeled or altered after the effective date of this act shall be
fully accessible to, functional for, and safe for use by physically
handicapped persons. Nothing within this section shall in any way
limit or diminish the responsibilities of facilities, vehicles and
equipment to be accessible to, functional for, and safe for use by
physically handicapped persons as required by constitutional or
other law.

The board shall receive complaints of noncompliance with this
section or any rule or regulation promulgated hereunder from any
person or may receive complaints initiated by its own staff. If the
board fines, after notice and opportunity for a hearing, that any
person is not in compliance with this section or with any rule or
regulation promulgated hereunder, it may issue an order to com-
pel such compliance. Such order may specify the date and the
manner by which such person shall cure the noncompliance found
by the board, and may require that pending the cure of such
noncompliance a performance bond be furnished payable to the
commonwealth, in such penal sum as the board finds reasonable.

In the event that a person fails to cure such noncompliance by
the date specified in the board’s order, the board shall be empow-
ered, after further hearing, to impose a fine payable to the
commonwealth not to exceed one thousand dollars per day for
each violation for each day of noncompliance as to which the
board finds that such noncompliance was without justification.
The board shall also have the power, if it determines that such
failure to cure noncompliance is willful and deliberate, to bring
a complaint before any appropriate licensing or permit granting
authority against the license or permit of such person.

The board may, when necessary, seek to enforce its order by
filing an action in superior court. In any such proceedings, the
board or any member thereof may appear pro se or be represented
by the attorney general or by counsel employed or designated by
it for such purpose. The board shall not be required to pay any
entry fee in connection with the institution of any such
proceedings.

Any decision the board makes pursuant to this section shall
be subject to review in superior court upon petition of any
aggrieved person within thirty days after the decision for which
review is sought. The court shall enter an order enforcing,
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modifying, or setting aside the order of the board, or it may
remand the proceeding to the board for such further action as the
court may direct.

104
105
106

As used in this section the following words shall, unless the
context clearly requires otherwise, have the following mean-
ings: -

107
108
109

“Accessible”, the state of a facility, vehicle or equipment that
complies with this section and any rules or regulations promul-
gated hereunder and that can be approached, entered and fully
and safely used by physically handicapped persons.

110
111
112
113

“Board”, the transportation access board established by this
section.

I 14
i 15

“Physically handicapped person”, any person who has a
disability that substantially limits one or more major life activities,
including, but not limited to, such functions as performing manual
tasks, walking, seeing, hearing, speaking, breathing, learning and
working. Handicapped persons shall include, but not be limited
to, persons who have the inability to walk, difficulty walking,
hearing disabilities, lack of stamina, difficulty interpreting and
reacting to sensory information and extremes in physical size.
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“Public transportation equipment”, all rails, signal and control
systems, lighting and power distribution systems, fences, station
equipment, fare collection equipment, incidental apparatus and
other tangible personal property, whether or not affixed to realty,
required or convenient for the mass movement of persons, that
are constructed, purchased or leased by the commonwealth or any
political subdivision thereof with public funds and open to public
use, including, but not limited to, the Massachusetts Bay
Transportation Authority, the Massachusetts Port Authority, the
Massachusetts Turnpike Authority, and any Regional Transit
Authority, or their successors; and privately financed equipment
that is open to and used by the public.
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“Public transportation facility”, all real property, including
land, improvements, terminals, stations, garages, yards, shops,
and structures appurtenant thereto, and all easements, air rights,
licenses, permits and franchises, used in connection with the mass
movement of persons, that are constructed, purchased or leased
by the commonwealth or any political subdivision thereof with
public funds and open to public use, including, but not limited
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to, the Massachusetts Bay Transportation Authority, the
Massachusetts Port Authority, the Massachusetts Turnpike
Authority, and any Regional Transit Authority, or their
successors; and any privately financed facilities that are open to
and used by the public.

143
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145
146
147

“Public transportation vehicle”, all rolling stock, other
conveyances and vehicles used for the mass movement of persons
that are constructed, purchased or leased by the commonwealth
or any political subdivision thereof. Examples of public
transportation vehicles include, but are not limited to, vans, buses,
trackless trolleys, light rail vehicles, heavy rail vehicles and water
transportation vehicles.
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SECTION 2. Notwithstanding the provisions of any general or
special law to the contrary, the members initially appointed by
the governor shall serve as follows: three year terms for two
members appointed, two year terms for two members appointed
and a one year term for the remaining two members appointed.
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