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This report by the Senate Committee on Post Audit and Oversight
documents how the state of New York retrieved $250 million from
its public authorities to reduce its $2 billion budget gap in fiscal year
1990. New York drew upon the resources of the public authorities
without affecting its bond ratings. In part, New York’s success resulted
from the oversight relationship between the Legislative and Executive
branches and the public authorities. The New York case brings insight
to the debate in Massachusetts about the role public authorities can
play in helping reduce the state’s budget gap. The highlights of the
study are summarized below:

The Legislature and Executive in New York have much greater
oversight and control over public authorities than in Massachusetts:

New York has a Public Authorities Control Board (PACB) that
is responsible for control and oversight of public authorities in New
York. The Board includes Executive and Legislative representa-
tion, and has the mandate to approve capital projects and financing
undertaken by the state’s major authorities.

The PACB has been bipartisan, and is made up of five members:
the voting members of the Board have been the Director of the
Budget, the Chairs of the Senate Finance Committee and the
Assembly Ways and Means Committee. The non-voting
members have been the ranking minority members of the
Finance and Ways and Means Committees.

Massachusetts has no equivalent to the PACB. The Massachusetts
Finance Advisory Board is limited to advising on debt patterns,
bond issuance timing, and the type and quantity of debt financing
for the state and some of the authorities.

Charging authorities for services provided by the state: $17.5
million annually

Public authorities are charged for the costs incurred by the state
for project review by the PACB, for the costs associated with
budget and legislation development, and for rent on space used
by the authorities in state-owned buildings.

New York used a variety of methods to draw $250 million in fiscal
year 1989/90 from its public authorities to reduce its budget gap:

Commontoealtfj of
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Instituting a new bond issuance fee; $2O million annually
Each new bond issuance by a public authority in New York is
subject to a sliding scale fee based on the total amount of the
bond issuance.

Refinancing debt: $3OO million over two years
New York negotiated with the Dormitory Authority to refinance
its existing debt with debt that had a lower reserve requirement,
freeing up $175 million for the state’s General Fund in the first
fiscal year and $125 million in the following fiscal year.

Negotiating the capture of “excess” reserves: $l5 million
- The New York Division of the Budget identified $l5 million in

a special reserve fund at the Dormitory Authority that was
transferred to the state’s General Fund. This reserve had been
held for general bad debt and was not tied by bond covenant
to a particular bond issue.

Transferring some expenditures to public authorities’ budgets: $lB
million

New York successfully negotiated with some of its public
authorities to fund certain capital expenditures previously
supported by the state’s General Fund. For example, the
Dormitory Authority agreed to finance $lB million in minor
rehabilitation projects at a state university.

Although separation of powers in the Massachusetts State Consti-
tution may prevent Massachusetts from creating an entity
completely identical to the New York Public Authorities Control
Board, the Commonwealth could develop a similar entity to oversee
the state’s bond financing and the public authorities.
Massachusetts could also expand the role of its Finance Advisory
Board to ensure the participation of the public authorities.
Massachusetts could expand fees for state services, looking particu-
larly to recurring sources of revenue and avoiding retroactive
charges. These techniques, like those used in New York, are less
likely to have a negative effect on bond ratings.

New York’s actions in drawing on its public authorities for funds
had no impact on the state’s or authorities’ bond ratings.

New York’s experience illustrates that Massachusetts could draw
on public authorities to help address the state’s fiscal crisis:



1990] SENATE - No. 1500 7

4

EXECUTIVE SUMMARY 5

11. OVERSIGHT OF PUBLIC AUTHORITIES 10
A. Creation of the New York Public Authorities

Control Board 10
B. Powers and Duties of the New York Public

Authorities Control Board II
C. Impact of the New York Public Authorities

Control Board on the Operations of Authorities .... 12
D. Oversight of Public Authorities In Massachusetts ....

12
111. REDUCING THE STATE’S BUDGET GAP 14

A. Charging New Fees to Public Authorities 14
B. Charging Bond Issuance Fees 15
C. Refinancing Debt to Reduce Reserve Requirements

... 15
D. Negotiated Captures of “Excess Reserves” 16
E. Transferring Capital Expenditures 16
F. Reducing the State Budget Gap In Massachusetts .... 16

IV. THE IMPACT OF REVENUE RECLAMATION
EFFORTS ON BOND RATINGS 18

V. CONCLUSION 19

A - New York State Public Authorities Control Board ... 22
B - Massachusetts Finance Advisory Board 26
C - New York Securities Coordinating Committee 27
D - New York State Governmental Cost Recovery System

... 32
E - New York State Attorney General’s Opinion 36

TABLE OF CONTENTS

I. INTRODUCTION 9

APPENDICES;





SENATE No. 1500 9

During the late fall of 1989, calls for fiscal accountability and the
need for added revenues to balance Massachusetts’ $l2 billion budget
led to legislative attempts to increase oversight and draw money from
the state’s public authorities. Massachusetts did not increase
oversight, but did generate close to $2O million from public authorities
to reduce the state’s gap that at that time was $BOO million. New York
State which has a $47 billion state budget this year faced a
$2 billion deficit, and successfully reclaimed approximately
$250 million from public authorities.

This report by the Senate Committee on Post Audit and Oversight
examines New York State’s successful reclamation of revenue from
its public authorities. Unlike Massachusetts, New York was able to
take advantage of an existing system of oversight and control of the
state’s public authorities and implement several substantial revenue-
raising measures without hurting the state’s bond ratings.

There are differences that complicate a comparison between New
York and Massachusetts. The role of public authorities in New York
is greater than in Massachusetts, and the constitutional relationships
between the Executive and Legislative branches are somewhat
different. Furthermore, the methods used in New York for drawing
funds differed from the methods proposed in Massachusetts.
Nevertheless, the comparison is useful in that the financial status of
the Commonwealth’s public authorities and oversight of the
authorities will continue to be sources of controversy as Massachu-
setts searches for a solution to its fiscal crisis.

A “public authority” is typically established by statute to perform
a specified public purpose. Authorities are headed by appointed
boards and are independent of the state’s budget process. They
traditionally have the power to raise revenues and issue bonds to fund
their own projects.

Compared to those in Massachusetts, public authorities in New
York play a more significant role in the financial operations of state
government. Under its constitution. New York State can only issue
general obligation debt for projects that have passed a public-
referendum. 1 To circumvent this referendum requirement. New' York

I. INTRODUCTION

See the New York Stale Constitution, Article VII, Section 11:“. . .no debt shall be hereafter

contracted by or in behalf of the state . . . until it shall, at a general election, have been submitted

to the people, and have received a majority of all the votes cast for and against it at such
election
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uses the public authorities to issue revenue bonds to finance most
capital projects. The state’s administration is, therefore, closely allied
to and dependent on the functioning of the authorities for the state’s
finances.

Until 1975, apart from the Executive’s appointing powers and the
limitations of each authority’s enabling legislation, New York’s public
authorities operated with minimal state oversight. Significantly, the
state had no formal control over the amount of debt issued by the
authorities.

In 1975, the Urban Development Corporation (UDC), a public
authority, was unable to make payments on its short term debt.
Although the UDC notes were not backed by the“general obligation”
of the state (the legal obligation to pay back the bonds), they were
backed with the state’s “moral obligation” (the non-legally binding
promise to back the note payments). The UDC went into default,
contributing to a loss of confidence in bonds and notes issued by New
York State. 2 Consequently, the state determined that it would honor
the debt payments owed by the Urban Development Corporation to
minimize this loss of confidence.

After the UDC fiscal crisis, both the state’s Legislature and
Executive determined that there should be more oversight and control
of the state’s public authorities. The expectation was that additional
oversight and control would help anticipate and prevent the payment
problems experienced by the UDC.

In 1976, the Legislature created the Public Authorities Control
Board (PACB). Under the current PACE statute (see Appendix A),
all five members of the Board are appointed by the Governor. The
President of the State Senate, the Speaker of the State Assembly (the
lower chamber), the Minority Leader of the Senate, and the Minority
Leader of the Assembly each recommend one of the five members.
The two members appointed on the recommendation of the minority
leaders of the Legislature may participate in the PACB hearing,
although they are non-voting members.

A. Creation of the New York Public Authorities Control Board

11. OVERSIGHT OF PUBLIC AUTHORITIES

! In addition to the UDC’s default, New York City was experiencing its own fiscal crisis which
also contributed to a general loss of confidence in all New York bonds and notes.
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The Governor’s appointments to the PACB have always been the
Director of the Division of the Budget, and the Chairpersons and
ranking minority members of the Senate Finance Committee and the
Assembly Ways and Means Committee. 3 Furthermore, the Commit-
tee has been bipartisan because the New York State Assembly has
traditionally had a Democratic majority and the Senate has had a
Republican majority.

The members of the PACB use their agency or committee staffs
to assist in the work of the Board. The members of the PACB serve
without compensation, receiving reimbursement only for expenses
incurred in the performance of their duties.

B. Powers and Duties of the New York
Public Authorities Control Board

The Public Authorities Control Board oversees and approves
capital projects and financing undertaken by each of the state’s ten
major public authorities and their subsidiaries. 4 Before a public
authority initiates a construction project or issues public debt, the
authority must apply to the PACB and receive approval for the
project.

A public authority submits a project proposal for formal
consideration by the PACB. Each proposal includes details of the
financial terms and conditions of the project, an analysis of the
financial risks of the project, and a description of the public need for
the project.

Before approving individual projects, the PACB submits each
proposal to the State Comptroller for review and comment. The
Comptroller has seven days to review the proposal, after which the
PACB convenes to assess the project. At each PACB hearing, repre-
sentatives from the public authority present reasons for supporting
their project and are available to answer any questions from the PACB
members.

The PACB’s approval, which must be unanimous, is based
primarily on the determination that there are sufficient funds for

1 In Massachusetts, these positions are comparable to the Secretary oi the Executive Office
of Administration and Finance’s position or the Director of the Budget, and the Chairpersons
and ranking minority members of the Senate and House Committees on Ways and Means.
4 Under the PACB’s enabling legislation, only the four state authorities that issued moral obli-

gation bonds were required to submit their project proposals to the PACB. Since its enactment

in 1976 the number of authorities required to submit proposals to the PACB has increased

to ten. (See Appendix A for a complete list of the authorities reviewed by the PACB.)
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financing the project. If the PACB approves a project, the authority
is authorized to issue bonds and proceed. If, however, the PACB
cannot reach unanimous agreement to support a project, the authority
must address the reservations of the members of the PACB and submit
a new proposal at the next PACB hearing.

C. Impact of the New York Public Authorities Control
Board on the Operations of Authorities

The creation of the PACB has strengthened control of public
authorities in New York. Prior to the establishment of the PACB,
only the Governor had direct control over the authorities through his
appointing powers and any statutory membership of executive officers
on the governing boards of the authorities. The PACB has given the
Legislature and the Executive power to oversee the financial activities
of the state’s public authorities. It has also given elected officials
increased political leverage with which they can negotiate with these
authorities.

The PACB functions in a non-partisan manner. As a bipartisan
body, it brings together the Legislative and the Executive branches
of government, and it functions by consensus. If one Board member
were to support an unqualified project to further his or her own
political interests, one of the other two voting members of the Board
could defeat the resolution.

D. Oversight of Public Authorities in Massachusetts
Massachusetts does not have an oversight body like the PACB, and

if it were to create one, the board membership would be different.
The constitutional separation between the Executive and Legislative
branches is strong in Massachusetts which might limit the role of the
Legislature on such a board. 5 Furthermore, since general obligation
bonds in Massachusetts are issued by the state, a Massachusetts
oversight entity board should include representation from the state’s
financial officers.

The Finance Advisory Board (FAB) is the only statutory oversight

5 Part I, Article XXX of the Constitution of Massachusetts states: “In the government of this
commonwealth, the legislative department shall never exercise theexecutive and judicial powers,
or either of them . . .” According to the General Counsel of the PACB, the issue of whether
the PACB violates the constitutional separation of powers in New York has not been addressed
through the courts. (Telephone conversation with Steve Somlo, General Counsel to the New
York Public Authorities Control Board, January 26, 1990.)
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entity in Massachusetts (see Appendix B). The Massachusetts FAB
is made up of the Treasurer and four members appointed by the
Governor. The FAB surveys debt requirements, and makes
recommendations on overall debt patterns, bond issuance timing, and
the type and quantity of debt financing for the state and some of the
authorities. Unlike the New York PACB, the FAB is only advisory
in nature and has no direct control over public authorities. 6

In Massachusetts, without a Public Authorities Control Board or
similar institution, the Executive and Legislative branches have less
control over the state’s public authorities than their counterparts in
New York. The Governor has the limited ability to oversee public
authorities through his appointments to the governing boards of the
authorities, and through statutory membership that executive officials
may have on particular authorities’ governing boards. The Massachu-
setts Legislature’s ability to influence the operations of public
authorities is limited to the authority for statutory changes, authori-
zations, and appropriations.

An unsuccessful attempt was made to increase the Massachusetts
Legislature’s oversight of public authorities in the Budget Control and
Reform Act of 1989. 7 Under a House proposal, public authorities
would have had to submit their budgets to the Committees on Ways
and Means for review and receive approval by the Legislature. The
Senate proposal only required that public authorities submit their
budgets for review to the Legislature. In the version of the Act
approved by a legislative conference committee, these proposals were
dropped. The final version of the Budget Control and Reform Act,
Chapter 653 of the Laws of 1989, did not include any changes to the
current status of oversight and control of public authorities in Massa-
chusetts.

6 New York has an entity called the Securities Coordinating Committee (SCC) which plays the
similar role of analyzing and projecting market conditions and coordinatingborrowing patterns.
The SCC was established by executive order in 1977 and expanded in 1983 to include review
of borrowing by municipal authorities. (See Appendix C.)
7 The Executive branch regularly receives some annual financial reports from the public
authorities. Massachusetts public authorities have been required to submit an annual financial
report to the Executive Office of Administration and Finance since 1987. This report gives the
Executive basic financial information about the bonding activities and operations ot the

authorities. (See Section 46 of Chapter 199 of the Acts of 1987; Section 32 of Chapter 164 of

the Acts of 1988; and Section 38 of Chapter 240 of the Acts of 1989.)
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In the 1989 New York state fiscal year, many legislators believed
that the state’s public authorities were enjoying large surplus cash
reserves while the state was facing a $2 billion budget gap. This belief
was due in part to a June 1988 proposal from the New York State
Assembly Ways and Means Committee to the Governor which
claimed that total unrestricted reserves of all public authorities could
be as high as $5OO million.8

To partially address the state budget deficit, in April 1989, the New
York Legislature passed Chapter 62 of the Laws of 1989 to initiate
fees charged to the public authorities. (See Appendix D for full text
of relevant sections of Chapter 62.) Chapter 62 of the Laws of 1989
of New York instituted two fees: a fee to recover the costs of state
services provided to public authorities; and a bond issuance fee based
on the total amount of each bond issue. The Legislature and the
Executive also refinanced certain debt, took a portion of one
authority’s “excess reserves,” and transferred certain capital expen-
ditures from the state’s General Fund to the public authorities.

The New York Legislature approved a fee that reimbursed the state
for the costs of project review by the Public Authorities Control
Board, and for the development of budget and legislation by the
Division of the Budget. The state estimates that these fees will generate
$17.5 million for the New York State General Fund in the current
fiscal year. Chapter 62 authorized the New York State Director of
the Budget to charge public authorities a fee for the direct costs of
project review and budget and legislative development services
provided by state personnel; the indirect costs of fringe benefits; the
costs of maintenance and operation of state equipment and facilities;
rent on space occupied in state leased facilities or the fair market rental
value of space occupied in state-owned facilities; and the costs of
contractual services.

To determine theassessment on each authority for services provided
by the state, the New York Director of the Budget first determined
the total cost to the state for the services provided to all authorities.

8 The actual amount of the unrestricted reserves, $5OO million, was challenged by the public
authorities, and the Ways and Means Committee backed off this claim. The Committees
proposal, however, provided the stimulus for the subsequent revenue reclamation efforts.

A. Charging New Fees to Public Authorities
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Each authority was then assessed a prorated fee based on their share
of all public authorities’ total outstanding debt.

The New York Legislature recognized that in some cases charging
a fee to a public authority that is subsidized by state funds could simply
result in increasing the authority’s need for a subsidy. The New York
State Government Cost Recovery System created by Chapter 62
therefore contains language allowing the Director of Budget to waive
or reduce fees when the added charges to the authorities would not
produce added revenue for the state. 9

B. Charging Bond Issuance Fees
Chapter 62 of the Laws of 1989 of New York also created a new

fee for bond issuances charged to public authorities based on the total
amount of each bond issue. This fee, estimated to generate $2O million
in the current fiscal year, is based on the following sliding fee schedule:

5 basis points (.05%) for bond issues up to $1,000,000
10 basis points (.10%) for bond issues of $1,000,001 - $5,000,000
15 basis points (.15%) for bond issues of $5,000,001 - $10,000,000
20 basis points (.20%) for bond issues over $10,000,000
Bonds issued for single family housing mortgages are exempted

from the sliding fee charge; they are instead charged a flat fee of five
basis points (.05%) applicable to the principal amount of single family
mortgage revenue bonds. 10

New York also entered into an agreement with the Dormitory
Authority, one of the state’s largest authorities, to refinance some of
its debt. The New York State Dormitory Authority, a public authority
with an outstanding debt of over $5.8 billion in 1989, finances capital
construction projects for both public and private colleges and
universities.

The Dormitory Authority refinanced a portion of its debt with new
debt that had a lower reserve requirement in its bond covenant than
the old debt the requirement was reduced from one years worth

C. Refinancing Debt to Reduce Reserve Requirements

9 See Paragraph 4, Section 67 of Chapter 62 of the Laws of 1989 (see Appendix D).

'“The New York Metropolitan Transit Authority withheld the payment of its bond issuance
fee arguing that this fee is unconstitutional. New York’s Attorney General, in an opinion dated

December 8, 1989, determined that the new bond issuance fees are not in violation of the state

constitution (see Appendix E). Most authorities have begun payment, and the revenue projection
is based on fees already paid to the state.
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of debt service to six months’ worth of debt service. The state estimates
that the reserves freed up through this debt refinancing will enable
the Dormitory Authority to contribute over $3OO million over the next
two years $175 million in the first year and $125 million in the
second year to the New York State General Fund. ll

In 1989, the New York Division of the Budget identified over $45
million in “excess reserves” held by the Dormitory Authority. The
Authority had built up this reserve by charging the colleges and
universities a special closing fee for arranging the sale of bonds to
finance their capital projects. This money is held as a reserve against
general bad debtand is not dedicated by bond covenant to a particular
bond issue. After negotiating with the Division of the Budget, the
Authority agreed to keep the portion of the reserve that had been
collected from private colleges and universities, and to contribute the
$l5 million collected from the state-supported public colleges and
universities to the state’s General Fund. 12

New York was also able to reduce its budget deficit by shifting the
burden of some of its expenditures from the state’s General Fund to
the budgets of particular public authorities. For example, the state
transferred $lB million worth of costs for minor rehabilitation projects
at the State University of New York. The New York Dormitory
Authority financed this construction project which in previous years
had been paid for by the state’s General Fund.

In fiscal years 1989 and 1990, Massachusetts turned to the public
authorities with a variety of techniques to reduce the state’s budget
gap. Massachusetts charged fees to some of its authorities, sped up
debt payment and renegotiated certain contracts. In total, Massachu-

D. Negotiated Captures of “Excess Reserves”

E. Transferring Capital Expenditures

F. Reducing the State Budget Gap in Massachusetts

11 It is important to note that the funds freed up through this refinancingare a short-term capital
injection to the General Fund with an increase in long-term cost. The refinanced debt may have
a greater net present value than the original bonds that were retired.
IJThis negotiated agreement was then codified into law by Section 7 of Chapter 7 of the laws
of 1989 which stated in part: “the dormitory authority of the state of New York . . . [is] hereby
authorized and directed to pay over... for deposit in the general fund of the state fifteen million
dollars ($15,000,000) from assets not pledged to the holders of any bonds or other obligations
of the authority.”
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setts reclaimed almost $9 million in fiscal year 1989, and almost $2O
million in fiscal year 1990.

Like New York, Massachusetts has instituted prorated fees for
services provided by the state for the authorities. Unlike New York,
however, this technique has been used to a much lesser degree.
Section 46 of Chapter 199 of the Acts of 1987 required all public
authorities in Massachusetts to prepare a report to the Commissioner
of Administration summarizing authorized debt for the previous and
current years, and estimates for the coming year. The authorities also
had to report on all sources of revenue used to finance their bonds.
In every year since 1987, Massachusetts has charged a total of
$200,000 annually to all the public authorities for the costs associated
with processing the authorities’ reports. 13

The Massachusetts Legislature also attempted to retrieve debt from
the public authorities by changing the nature of standing agreements
with the authorities. The Budget Control and Reform Act of 1989
proposed allowing the state to collect old debt from the Massachu-
setts Port Authority that the state had previously forgiven. 14 This
provision would have reduced the budget gap in Massachusetts by
over $3O million. The Governor vetoed this section because he felt
it violated contracts or understandings entered into by the Authority
and its bondholders, and he was concerned that this provision would
have a negative impact on the Authority’s bond ratings. In fact, the
Standard & Poor’s credit rating agency had placed the Massachusetts
Port Authority on “Credit Watch” prior to the Governor’s veto.

At the same time, the Massachusetts Legislature agreed to speed
up the repayment of debt from one of the state’s public authorities.
A provision was included in the Budget Control and Reform Act of
1989 that required the Massachusetts Water Resources Authority
during fiscal year 1989 to repay $15.6 million in debt that had
originally been scheduled to be paid back over ten years. 15

In the 1989 fiscal year, the Massachusetts Executive Office of
Administration and Finance negotiated an agreement with the Massa-

" See Section 32 of Chapter 164 of the Acts of 1988; and Section 38 of Chapter 240 of
Acts of 1989.
n See “An Act Establishing the Budget Control and Reform Act of 1989." Chapter 653 of th
Acts of 1989, Sections 132 and 154.

See Chapter 653 of the Acts of 1989, Section 208
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chusetts Government Land Bank to pay $6 million in debt service costs
out of its own funds, rather than out of the state’s General Fund. 16

Furthermore, in the state’s fiscal year 1990 budget, the Governor let
stand a $3.8 million reduction in the appropriation for the Massa-
chusetts Housing Finance Agency (MHFA) for the Section 13A
interest subsidy program. The effect of this reduction was to require
the MHFA to pay for a portion of its debt service out of its own
funds. 17

Massachusetts also reduced expenditures by changing its
commitment to the Community Development Finance Corporation
(CDFC). In 1987, the Commonwealth entered into a stock purchase
agreement to recapitalize the CDFC by purchasing $2.5 million in
corporate stock in both 1988 and 1989. The state purchased
$2.5 million in stock from the CDFC in 1988, but refused to purchase
the remaining $2.5 million in stock in 1989. This effectively reduced
state expenditures by $2.5 million in 1989, and reduced the working
capital of the CDFC.

Massachusetts also attempted to shift expenditures from the state’s
General Fund to the budgets of the authorities through the Budget
Reform and Control Act of 1989. The Act proposed requiring the
Massachusetts Turnpike Authority to fund state snow removal. 18 The
Governor vetoed this section of the Act, however, because he felt that
this added responsibility would go beyond the purposes of the
Authority and place its bond ratings at risk.

Unlike Massachusetts’ actions which had implications for the
Commonwealth’s bond ratings. New York’s various efforts to reclaim
revenues from the state’s public authorities have had no effect on their
bond ratings. According to the managing director of the Standard
& Poor’s municipal bond rating agency, the cost recovery fees

IV. THE IMPACT OF REVENUE RECLAMATION
EFFORTS ON BOND RATINGS

12 of Chapter 287 of the Acts of 1989Se

See Chapter 653 of the Acts of 1989. In an August 7, 1989 letter from Standard & Poor's
Marvin Siflinger, the Director of the Massachusetts Housing Finance Agency, Standard &

Poor’s expressed concern about the slate’s failure at that time to maintain its obligations to
fund the Section 13A interest subsidy program. This concern was reiterated after the passage
of the Budget Control and Reform Act of 1989 in the January 15, 1990 edition of Standard
& Poo/ ’s Creditweek (p. 38).

See Chapter 653 of the Acts of 1989, Section 194
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instituted by New York on the public authorities were a “legitimate
cost of doing business.” 19 Standard & Poor’s also indicated that the
fees, the bond refinancing, and the transferring of reserves from public
authorities to the state General Fund did not affect the bond rating
of New York’s public authorities. 20

Similarly, the managing director of state ratings at Moody’s
Investors Service, another bond rating agency, indicated that New
York’s cost recovery measures have not, to date, had an impact on
its bond ratings. 2l However, he indicated that the use of one-time
(“non-recurring”) revenue measures such as the transferring of
“unpledged” reserves to balance the state’s budget can weaken the
state’s credit, since such measures delay the decision about re-
establishing balance between recurring revenues and recurring
spending. The Moody’s Investors Service ratings for New York State’s
general obligation bonds and for the limited obligation bonds of the
state through the public authorities also remained unchanged.22

New York’s retrieval of funds from public authorities to reduce the
state’s budget gap is notable for the methods used and for their success.
New York reclaimed millions of dollars from its authorities over the
course of a few years. New York State charged its public authorities
new fees, refinanced debt, negotiated to retrieve excess cash reserves,
and shifted expenditures from the General Fund to the public
authorities’ budgets. Furthermore, much of this revenue will continue
to be generated for the state’s General Fund in subsequent years.

New York was successful in part because of the state’s approach
to the problem. New York addressed the challenge of drawing revenue
from the public authorities in a comprehensive manner. The state
determined that certain policy changes would be necessary to redefine
aspects of the financial relationships between the state and the
authorities. The changes were not applied retroactively and were the

V. CONCLUSION

Telephone conversation with Hyman Grossman. Managing Director, Standard & Po<
December 15, 1989

Telephone conversation with Richard Marino, Vice President, Standard & Poor s, Decembe
15, 1989.

Telephone conversation with George Leung, Managing Director of State Ratings, Moody
Investors Service, Inc., January 25, 1990

Communication from GeorgeLeung, Managing Director ofState Ratings, Moody’s Invest
Service, Inc., February 6, 1990
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results of changes negotiated among the Executive, the Legislature,
and the authorities.

New York’s efforts avoided violating bond covenants or affecting
the state’s or authorities’ bond ratings. The authorities were charged
fees for future activities, not for activities that had already occurred,
and the capital expenditure transfers were recognized as legitimate
under the authorities’ enabling legislation. In addition, the bond
issuance fees and the fee for state-provided services are “recurring
revenues” which will provide the New York General Fund with a
continuous revenue stream.

New York State seemed better able to manage these negotiations
and implement the revenue reclamation measures because of the
state’s oversight and control of the public authorities through the New
York Public Authorities Control Board. The Public Authorities
Control Board a bipartisan group designed to create consensus
among the Executive, the Legislature and the authorities provided
the mechanism for these efforts. The Board has been a forum for
consensus-building and for developing comprehensive financial
strategies that encompass the public authorities.

Massachusetts, on the other hand, has approached revenue
reclamation from its public authorities in an uncoordinated manner

authority by authority, retrieving relatively small amounts of
money at a time, and retroactively changing decisions made by the
Commonwealth. None of the Commonwealth’s methods has brought
in a significant amount of “recurring” revenue, and the state’s and
authorities’ bond rating services have viewed some of them negatively.

Massachusetts could learn from certain aspects of New York’s
experience. Massachusetts would benefit from a board that could
oversee and control the state’s and authorities’ bond financing. An
entity like the Public Authorities Control Board in New York would
provide the means by which the Executive and the Legislature could
work toward consensus for changes in public finance. Compared to
Massachusetts, the strength and flexibility of the system of oversight
in New York has brought the public authorities more closely into the
financial operations of the state.

The Commonwealth should also further expand and formalize the
purview of the Massachusetts Finance Advisory Board. This Board
currently plays an important role, but its capacity is limited by the
incomplete participation of some public authorities that have an
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A

1

important role in the state’s bond financing. The coordination role
of the Board would be more comprehensive with the participation of
all of the state’s public financial players.

As the Massachusetts fiscal crisis continues, the Commonwealth
should also re-examine the contribution of public authorities. Like
New York. Massachusetts could identify recurring sources of revenue
and, if appropriate, implement them in a manner that would be less
likely to affect bond ratings.

Consensus-building is an important function of state government.
New York’s ability to draw revenues from its public authorities is
partly due to its ability to create consensus among the Executive
branch, the Legislative branch, and the state’s public authorities. New
York’s success can also be attributed in part to the careful
development of strategies that did not affect bond ratings. In a time
of fiscal crisis, Massachusetts should look to New York in designing
efforts to draw funds from public authorities.
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PUBLIC AUTHORITIES LAW
ARTICLE l-A-NEW YORK STATE PUBLIC

AUTHORITIES CONTROL BOARD
§5O. New York state public authorities control board; creation;

procedure
1. The New York state public authorities control board is hereby

created to have and exercise the powers, duties and prerogatives
provided by the provisions of this chapter and any other provision
of law.

2. The membership of the board shall consist of five persons
appointed by the governor, of which one shall be upon the recommen-
dation of the temporary president of the senate, one upon the
recommendation of the speaker of the assembly, one upon the
recommendation of the minority leader of the senate and one upon
the recommendation of the minority leader of the assembly. The
members appointed by the governor upon the recommendation of the
minority leader of the senate and the minority leader of the assembly
shall be non-voting members whose comments shall be entered upon
any official record of board proceedings in the same manner as voting
members’ comments, unless objection is raised by any of the voting
members in which case, notwiihstanding any provision of law to the
contrary, such comments by non-voting members shall not be so
entered. The term of the members first appointed shall continue until
January thirty-first, nineteen hundred seventy-seven, except that the
term of the members first appointed upon the recommendations of
the minority leader of the senate and minority leader of the assembly
shall continue until January thirty-first, nineteen hundred eighty-four,
and thereafter their successors shall serve for a term of one year ending
on January thirty-first in each year. Upon recommendation of the
nominating party the governor may replace any member in
accordance with the provision contained herein for the appointment
of members. The governor shall designate one of the members to serve
as chairman. The board shall act by unanimous vote of the voting
members of the hoard. Any determination of the board shall be
evidenced by a certification thereof executed by all the voting

APPENDIX A:
NEW YORK STATE PUBLIC

AUTHORITIES CONTROL BOARD
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members. Each member of the board shall be entitled to designate
a representative to attend meetings of the board in his place, and to
vote or otherwise act on his behalf in his absence. Notice of such
designation shall be furnished in writing to the board by the
designating member. A representative shall serve at the pleasure of
the designating member during the member’s term of office. A repre-
sentative shall not be authorized to delegate any of his duties of
functions to any other person.

3. Notwithstanding any inconsistent provisions of law, general,
special or local, no officer or employee of the state, of any political
subdivision of the state, of any governmental entity operating any
public school or college or of any other public agency or
instrumentality of unit of government which exercises governmental
powers under the laws of the state, shall forfeit such office or
employment by reason of acceptance or appointment as a member,
representative, officer, employee or agent of the board nor shall
service as such member, representative, officer, employee or agent of
the board be deemed incompatible or in conflict with such office or
employment. The members, their representatives, officers and staff
to the board shall be deemed employees within the meaning of
section seventeen of the public officers law.

4. The members of the board shall serve without salary of per diem
allowance but shall be entitled to reimbursement for actual and
necessary expenses incurred in the performance of official duties
pursuant to this section or other provision of law, provided however
that such members and representatives are not, at the time such
expenses are incurred, public employees otherwise entitled to such
reimbursement.
Added L.1976, c. 38, § 15: Amended L.1976. c. 649, § I
§5l. Powers, functions and duties of the New York state public

authorities control board; limitations

1. The New York state public authorities contros board shall have
the power and it shall be its duty to receive applications for approval
of the financing and construction of any project proposed by any of
the following state public benefit corporations:

a. New York state environmental facilities corporations
b. New York state housing finance agency
c. New York slate medical care facilities finance agency
d. Dormitory authority
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e. New York state urban development corporation
f. Job development authority
g. Battery park city authority
h. New York state project finance agency
i. State of New York mortgage agency
j. New York state energy research and development authority.
Any application made concerning a project shall include the terms,

conditions and dates of the repayment of state appropriations
authorized by law pursuant to a repayment agreement. Any subsidiary
of, or corporation with the same members or directors as, a public
benefit corporation subject to the provisions of this section shall also
be subject to the provisions of this section. All applications and
submissions to the board required to be made by a subsidiary shall
be made on behalf of such subsidiary by the public benefit corporation
which created the subsidiary. No public benefit corporation subject
to the provisions of this section shall make any commitment, enter
into any agreement or incur any indebtedness for the purpose of
acquiring, constructing, or financing any project unless prior approval
has been received from the board by such public benefit corporation
as provided herein.

2. The board may require as part of such application such infor-
mation as it deems necessary and shall act upon such application
within a reasonable time. The board shall furnish the state comptroller
with a copy of each such application within three days following
receipt thereof by the board. The board shall not approve any such
application prior to the earlier of (a) seven days following the receipt
by the state comptroller of such application or (b) the receipt by the
board of the state comptroller’s comments on the application or his
consent to an earlier determination by the board. Reference to the
state comptroller in this subdivision shall include any authorized
representative of the state comptroller.

3. The board may approve applications only upon its determin-
ation that, with relation to any proposed project, there are
commitments of funds sufficient to finance the acquisition and
construction of such project. In determining the sufficiency of
commitments of funds, the board may consider commitments of
funds, projections of fees or other revenues and security, which may,
in the discretion of the board, include collateral security sufficient to
retire a proposed indebtedness or protect or indemnify against



SENATE - No. 15001990] 25

potential liabilities proposed to be undertaken. A copy of such deter-
mination shall be submitted to the chief executive officer of the appro-
priate public benefit corporation and the state comptroller.

4. Notwithstanding any other provisions of this section, the
requirements of subdivisions one, two and three of this section shall
not apply with regard to any project of the New York state environ-
mental facilities corporation, the New York state housing finance
agency, the New York state medical care facilities finance agency or
the dormitory authority in progress on the first day of April, nineteen
hundred seventy-six, with regard to any project of the New York state
project finance agency or the New York state urban development
corporation in progress on the first day of April, nineteen hundred
seventy-eight, with regard to any project of the job development
authority or the battery park city authority in progress on the first
day of July, nineteen hundred eighty, and with regard to a project
of any other public benefit corporation subject to the provisions of
this section in progress on the first day of July, nineteen hundred
eighty-three, as determined by the New York state public authorities
control board whose affirmative determination shall be conclusive as
to all matters of law and fact for the purpose of the limitations of
this section.

5. Nothing contained in subdivision one, two and three of this
section shall limit the right or obligation of any public benefit corpo-
ration subject to the provisions of this section to comply with the
provisions of any existing contract, including any existing contract
with or for the benefit of the holders of any obligations of any public
benefit corporation.
Added L 1983. c. 838, § 2,



etc.

§9B. Duties of board

Added by 5t.1956, c. 708. §2. Amend' dby St. 1975, c. 786. §I.
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APPENDIX B:
MASSACHUSETTS FINANCE ADVISORY BOARD

§97. Finance advisory board; members; appointment, qualifications,

There shall be a board, to be known as the finance advisory board,
in this section and in section ninety-eight, called the board, to consist
of the state treasurer and four members appointed by the governor,
with the advice and consent of the council. Said members appointed
by the governor shall be designated in their original appointments to
serve for one, two, three and four years, respectively. Upon the
expiration of the term of a member, his successor shall be appointed
for a term of four years. At least two members appointed by the
governor shall be persons with expert knowledge of the field of
investment of funds. The governor shall, from time to time, designate
one of the members as chairman. The members shall serve without
compensation but shall receive their necessary expenses incurred in
the discharge of their official duties. The commission on admini-
stration and finance shall provide the board with such clerical and
other assistance as the board may deem necessary from time to time.
Added by St. 1956, c. 708, § 2.

It shall be the duty of the board (a) to survey the direct and
contingent debt requirements of the commonwealth in all its phases
at least quarterly; (b) to furnish the governor and council, the state
treasurer, and the general court, through its committees on ways and
means, with its recommendations on the following phases of the
commonwealth’s financial structure: (1) the over-all debt pattern
with respect to present and future maturity schedules and interest
requirements; (2) times and methods for marketing prospective short
and long-term bond and note issues, including rates of interest,
maturities and other terms; (3) methods of refinancing maturing obli-
gations; (4) volume of short-term debt; (5) size of present and
prospective debt in relation to the marketability of the securities of
the commonwealth; (6) the financing of self-liquidating projects; and
(7) whether proposed expenditures should be financed from the sale
of bonds.

FINANCE ADVISORY BOARD
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Whereas, There has been created in the State of New York a
number of public authorities and public benefit corporations
organized and empowered to undertake a wide variety of activities
in furtherance of one or more public purposes and to incur
indebtedness through the issuance of notes and bonds to the public
to support such activities; and

Whereas, A New York State Securities Coordinating Committee
(the “Committee”) was established by executive order in nineteen
hundred seventy-seven to analyze and project market conditions and
harmonize the borrowing patterns of the State, its authorities and
public benefit corporations; and

Wheras, Since the establishment of the Committee, it has become
apparent that the Committee’s usefulness could be enhanced by
expanding its membership to include other municipal issuers and by
strengthening its role as a forum for the exchange of ideas and infor-
mation on the public credit markets;

Now, Therefore, I, Mario M. Cuomo, Governor of the State of
New York by virtue of the authority vested in me by the Constitution
and law of the State of New York, do hereby establish a New York
State Securities Coordinating Committee.

As used in this Order the following terms shall have the following
meanings:

1. “Committee” shall mean the committee created pursuant to
paragraph II hereof.

2. “Issuer” shall mean the State, any Member Agency, any Non-
Member Agency or any other entity participating in the activities of
the Committee which issues Obligations.

3. “Member Agency” shall mean an authority or public benefit
corporation of the State, the chairman or chief executive or operating

officer of which serves as a member of the Committee.

NEW YORK SECURITIES COORDINATING COMMITTEE
No. 11

I. Definitions

APPENDIX C:

EXECUTIVE ORDER
EXPANDING THE MEMBERSHIP AND POWERS

OF THE SECURITIES COORDINATING COMMITTEE
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4. “Non-Member Agency” shall mean an authority or public
benefit corporation other than a Member Agency which has the power
to incur indebtedness through the issuance of Obligations, a majority
of the members of which consist of persons either appointed by the
Governor or who serve as members by virtue of holding a civil office
of the State, or a combination thereof.

5. “Obligations” shall mean notes or bonds issued or to be issued
by the State, a Member Agency, a Non-Member Agency or any other
participating entity to finance or fund one or more activities, programs
or projects, including Obligations issued in anticipation of taxes,
income or revenues derived from any source or to redeem or refinance
outstanding Obligations.

6. “State” shall mean the State of New York and where this Order
refers to any act to be undertaken by the State it shall mean by or
through the State Comptroller or State Director of the Budget, as
appropriate.
11. The New York State Securities Coordinating Committee:

There is hereby created within the Executive Department a
committee to be known as the New York State Securities
Coordinating Committee. The Committee shall consist of the State
Comptroller, who shall serve as Chairman, the State Director of the
Budget, who shall serve as Secretary, and the Chairman, or if there
is no Chairman, the chief executive or operating officer, of the Battery
Park City Authority, the New York State Environmental Facilities
Corporation, the New York State Energy Research and Development
Authority, the Dormitory Authority, the New York State Housing
Finance Agency, the New York State Medical Care Facilities Finance
Agency, the New York State Municipal Bond Bank Agency, the Job
Development Authority, the Metropolitan Transportation Authority
(which shall also represent the New York City Transit Authority and
the Triborough Bridge and Tunnel Authority), the Municipal Assis-
tance Corporation for the City of New York, the New York State
Thruway Authority, the Power Authority of the State of New York,
the State of New York Mortgage Agency, the New York State Project
Finance Agency, the New York State Urban Development Corpo-
ration and such successor authorities as may be created. The
Comptroller and the Director of the Budget may each designate an
individual to serve in his absence at any meeting of the Committee.
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The Chairman of a Member Agency may designate the chief executive,
operating or financial officer to serve in his place at any or all meetings
of the Committee.

a. The Committee shall assist in the coordination of the activities
of the State, each Member Agency, each Non-Member Agency and
each participating entity relating to the issuance of Obligations
through either competitive or negotiated sales. In coordinating these
activities the Committee shall consider the demand for Obligations
of the types to be issued, the availability of funds for the purchase
of Obligations, the needs of the Issuer and such other factors as the
Committee deems appropriate. Based upon such factors, the
Committee shall develop a borrowing schedule which shall include
the timing, quantity and type of obligations to be issued by each Issuer.
The borrowing schedule shall relate to Obligations to be issued over
such period of time, but not less than three months, as the Committee
may determine, and may be revised by the Committee from time to
time as it deems appropriate or upon the request of an Issuer.

b. To assist the Committee in the preparation of a borrowing
schedule the State, each Member Agency, each Non-Member Agency
and each participating entity shall submit to the Committee a
projection of the approximate dates on which it proposes to issue Obli-
gations during the next twelve months or such period as the
Committee deems appropriate. Each Issuer shall furnish to the
Committee the type of Obligations to be issued on such dates, the
activity, program, or project to be financed by each issue, the proposed
maturity date or dates of the Obligations, the aggregate face value
of each type of Obligation with similar maturities to be issued on each
date, and a statement, where appropriate, setting forth the special
circumstances or needs of the Issuer which would require all or part
of one or more issue to occur at the time or times proposed by the
Issuer, and such other information as the Committee may require.

c. The Committee shall encourage discussion and interchange of
information relating to common debt financing problems shared by
the Issuers. The discussion shall be designed to provide the latest infor-
mation and developments regarding the municipal bond market, to

analyze methods that can be used to reduce borrowing and issuance
costs or to protect investments and to coordinate efforts to represent
the Issuers.

111. Powers and Duties of the Committee
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d. New York City, the New York City Housing Development
Corporation, the Port Authority of New York and New Jersey and
other large local governmental units and public benefit corporations
that are not Member or Non-member Agencies but which are frequent
and large Issuers of debt shall be invited and encouraged to parti-
cipate in Committee activities and discussions and in the development
of a borrowing schedule.

The Committee shall meet no less than four times a year. These
meetings, to the extent possible, shall take place in the month
preceding each calendar quarter.

The Members of the Committee shall serve without salary or other
compensation whatsoever other than compensation or other
reimbursement received as a public officer of the State or as the
chairman or chief executive or operating officer of a Member or Non-
Member Agency. Each Member Agency shall make available to the
Committee, as required by the Chairman, such employees and services
as may be necessary to enable it to perform its duties. The Committee
may retain a financial consultant who is not a public officer or a
member or employee of a Member or Non- Member Agency.

The Committee shall adopt such bylaws as it deems necessary and
appropriate to regulate the manner in which actions shall be taken
by it and to establish procedures for the exercise of its powers and
for the submission of such information and data as may be required
by it to perform its duties.

All departments, agencies, divisions, and boards of the State, and
public corporations shall cooperate with and provide such assistance
as the Committee may request.

The powers and duties of the Committee and the exercise thereof
shall be construed consistently with the powers and duties of the State
and the governing body of each Member Agency, Non-Member
Agency and participating entity to make findings and decisions, and

IV. Meetings

VII. Cooperation of State Agencies

VIII. Construction

V. Salaries: Staff

VI. Procedures of the Committee
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otherwise to conduct the business of the State and such entity, as
prescribed by law, and with the powers and duties of the Public
Authorities Control Board and any applicable Financial Control
Board to review and approve submissions to it by any Member or
Non-Member Agency or participating entity. The failure of the State,
a Member Agency, a Non-Member Agency or participating entity to
comply with the provisions of this Order, the bylaws ofthe Committee
or the borrowing schedule established by the Committee shall not
impair or otherwise affect the validity of any Obligations issued by
the State, a Member Agency, a Non-Member Agency or participating
entity or any proceedings authorizing the same.

Executive Order No. 61, promulgated on October 24, 1977, is
hereby revoked and superseded by this Executive Order as of the date
hereof.

GIVEN under my hand and the Privy
Seal of the State in the City of
Albany this twenty-six
day of April in the year
nineteen hundred eight-three

IX. Revocation of Prior Executive Order and Effective Date
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§ 2975. Recovery of stage governmental costs from public
authorities and public benefit corporations. I. Notwithstanding any
other provision of law to the contrary, every public authority and
every public benefit corporation created by or pursuant to New York
state law at least three of whose members are appointed by the
governor, whether such authority or corporation is otherwise
governed by this chapter (such entities, as so constituted, to be
hereafter in this title referred to as “public benefit corporations”), shall
reimburse to New York state an allocable share of state governmental
costs attributable to the provision of services to public benefit corpo-
rations, as determined herein. The payment of such costs by public
benefit corporations is a valid and proper purpose for which available
authority funds may be applied.

2. (a) Annually the director of the division of the budget of the
state of New York (such person to be hereafter in this title referred
to as the “director of the budget”), in consultation with the state
comptroller, shall determine the total amount of expenses incurred
or to be incurred during the state’s fiscal year in connection with the
provision of central governmental services to public benefit corpo-
rations. Such expenses, in addition to the direct costs of personal
service, shall include indirect costs of employee benefits, maintenance
and operation, state equipment and facilities, rental for space
occupied in state leased facilities or the fair market rental value of
space occupied in state owned facilities, and contractual services, all
as attributable to the provision of otherwise unreimbursed services
to public benefit corporations by the New York state department of
audit and control, department of law, executive chamber, division of
the budget, the legislature, and such agencies, boards or commissions
as the director of the budget determines provide such services to public
benefit corporations.

(b) On or before August first, nineteen hundred eighty-nine and
on or before August first each year thereafter, the director of the

(Section 67 of Chapter 62 of New York State Laws of 1989)
TITLE 10

STATE GOVERNMENTAL COST RECOVERY SYSTEM

APPENDIX D:
NEW YORK STATE

GOVERNMENTAL COST RECOVERY SYSTEM
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budget shall prorate the lessor of: (i) the total amount of the annual
expenses determined pursuant to paragraph (a) of this subdivision;
or (ii) seventeen million five hundred thousand dollars annually.
Public benefit corporations shall be assessed such prorated amounts
based upon the proportion of the outstanding debt, consisting of
bonds, notes and other obligations of each public benefit corporation,
to the total of such debt for such public benefit corporations, as

determined by the director of the budget. The director of the budget
may reduce, in whole or part, the amount of such assessment if the
payment thereof would necessitate a state appropriation for the
purpose, or would otherwise impose an extraordinary hardship upon
the affected public benefit corporation.

3. The state treasurer shall impose and collect such assessments,
which shall be paid no later than December thirty-first following the
imposition of the assessments, and pay the same into the state treasury
to the credit of the general fund.

4. The provisions of subdivisions two and three of this section shall
not apply to any public benefit corporation which enters into a
contract or agreement with the director of the budget which otherwise
provides for cost recovery to the state and includes a provision that,
in accordance with this subdivision, subdivisions two and three of this
section shall not apply to such public benefit corporation. The
circumstances for the entry into such contract or agreement may
include, but shall not be limited to, the following;

(a) where such contract or agreement is for an amount which equals
or exceeds the amount of the assessment provided by subdivision two
of this section; or

(b) where the payment of all or a portion of the assessment
provided by subdivision two of this section would necessitate, in the
judgment of the director of the budget, an appropriation therefor by
the state.

5. On or before June first, nineteen hundred ninety, and annually
on or before June first, the director of the budget shall report to the
respective chairpersons of the assembly ways and means committee
and senate finance committee the amount of cost recovery obtained
pursuant to this title for the state fiscal year ending on the preceding
March thirty-first. In addition, within thirty days from the entry into
contracts or agreements pursuant to subdivision four of this section,
the director of the budget shall send copies thereof to the chairpersons
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of the senate finance committee and the assembly ways and means
committee.

§ 2976. Cost recovery on the issuance of certain bonds. I. Notwith-
standing any other law to the contrary, on or after June first, nineteen
hundred eighty-nine, each public benefit corporation which issues
bonds, notes or other obligations shall pay to the state a bond issuance
charge upon the issuance of such bonds in an amount determined
pursuant to subdivision two of this section. Such charge shall be paid
to the state department of taxation and finance, upon forms
prescribed therefor, no later than fifteen days from the end of the
month within which such bonds are issued.

2. The bond issuance charge shall be computed by multiplying the
principal amount of bonds issued by the percentage set forth in the
schedule below, provided that: (a) in the case of a pooled financing,
where bonds are issued for the purpose of making loans to more than
one borrower, the charge shall be determined on the basis of the loan
amounts to each such borrower, together with the appropriate
allocable portion of the total principal amount of the bond issue which
exceeds the sum of such individual loans; (b) the charge applicable
to the principal amount of single family mortgage revenue bonds shall
be five one-hundredths of one percent; (c) the issuance of bonds shall
not include the remarketing of bonds; and (d) the issuance of bonds
shall not include the current refunding of short term bonds, notes or
other obligation for which the bond issuance charge provided by this
section has been paid, provided that such current refunding (i) occurs
within one year from the issuance of the refunded obligations, or(ii)
is part of a program created by a single indenture or bond resolution
that provides for the periodic issuance and refunding for short term
obligations.

SCHEDULE

Principal Amount of Bonds Issued Percentage Charge
a. $1,000,000 or less .05%
b. $1,000,001 to $5,000,000 ,10%
c. $5,000,001 to $10,000,000 .15%
d. More than $10,000,000 .20%

3. The provisions of subdivisions one and two of this section shall
not apply to any public benefit corporation which enters into a
contract or agreement with the director of the budget which otherwise
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provides for cost recovery to the state under this section and includes
a provision that, in accordance with this subdivision, subdivisions one
and two of this section shall not apply to such public benefit corpo-
ration. The circumstances for the entry into such contract or
agreement may include, but shall not be limited to, those where the
amount to be paid thereunder equals or exceeds the amount of the
bond issuance charge which would otherwise be applicable pursuant
to subdivisions one and two of this section.

§ 2977. Applicability of title. 1. The provisions of this title shall
not be construed to, nor shall they be implemented in such a manner
as to;

(a) require the application of monies pledged to the security of
bonds, notes or other obligations in violation of applicable bond
covenants; or

(b) otherwise impair the rights of bondholders of the public benefit
corporations affected by this title.

2. To the extent precluded by interstate or international compact
which creates any public benefit corporation, the provisions of this
title shall not apply to any such public benefit corporation until the
passage of legislation, by the other party to such compact, which
validates or has the same effect as this title.



December 8, 1989

Hon. Robert R. Kiley
Chairman

Lormal Opinion
No. 89-LIO

Authority
347 Madison Avenue
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APPENDIX E:
NEW YORK STATE ATTORNEY GENERAL’S OPINION

NY CONST, ART 1, § 6; US CONST, ART 1, § 10: PUBLIC
AUTHORITIES LAW, §§ 550, 563, 566-a 1263(1) (a), 2975, 2976,
2977; L 1989, Ch. 62.

Section 2976 of the Public Authorities Laws is applicable to the
Series P Bondsissued by theTriborough Bridge and Tunnel Authority
and does not result in an unconstitutional impairment by the State
of its contractual obligations. Accordingly, the Triborough Bridge
and Tunnel Authority must pay the bond issuance charge in connec-
tion with the issuance of the Series P Bonds.

You have asked whether section 2976 of the Public Authorities
Laws, imposing a bond issuance charge upon the issuance of bonds
by certain public authorities and public benefit corporations, is
applicable to a series of bonds issued by the Triborough Bridge and
Tunnel Authority (“TBTA”) on June 21, 1989, and, if such section
is applicable, whether such application is an impairment of the
contractual rights of the TBTA’s bondholders in violation of Article
I, section 10 of the United States Constitution (the “Contract Clause”).
Your letter advises that the bond issuance charge resulting from the
TBTA’s June 21, 1989 bond issue was $464,450 and that such amount
was due on July 15, 1989. Your letter further states that the TBTA
did not pay the bond issuance charge when due because your bond
counsel advised that the application of section 2976 of the Public
Authorities Law to the TBTA’s June 21, 1989 bond issue might violate
statutory covenants made by the State of New York and, therefore,
constitute an unconstitutional impairment of the contractual rights
of the TBTA’s bondholders. You have provided us with copies of the

New York, New York 10017-3706
Dear Chairman Kiley:

Metropolitan Transportation
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bond counsel’s opinion letter dated June 21, 1989, and a supporting
memorandum of your bond counsel dated April 10, 1989.

Chapter 62 of the Laws of 1989 was approved on April 19, 1989
as part of the 1989 New York State budget. Chapter 62 concerned
fees and other charges in connection with certain State activities.
Section 67 of chapter 62 (the “Cost Recovery Act”) enacted a new
title 10 of article 9 of the Public Authorities Law, consisting of new
sections 2975, 2976 and 2977.

New section 2975 of the Public Authorities Law requires that public
authorities and public benefit corporations created by or pursuant to
New York State law, at least three of whose members are appointed
by the Governor (such entities are referred to in the Cost Recovery
Act as “public benefit corporations”), mustreimburse New York State
each year for an allocable share of governmental costs attributable
to the provision of services by the State to public benefit corporations,
calculated pursuant to a formula.

New section 2976 requires that, on or after June 1, 1989, each public
benefit corporation that issues bonds, notes or other obligations must
pay to the State a bond issuance charge which is equal to a percentage
of the principal amount of the bonds issued. The applicable percentage
ranges from .05 percent for principal amounts of $1,000,000 or less
to .20 percent for principal amounts of more than $ 10,000,000. Section
2976 permits a public benefit corporation to enter into a contract with
the director of the budget providing for the payment of a bond
issuance charge in lieu of that required by section 2976. The statute
provides that such contract may be entered into when the amount to
be paid thereunder exceeds the bond issuance charge that would
otherwise be due, but also indicates that other circumstances may
allow the execution of such a contract.

New section 2977 provides that new sections 2975 and 2976 shall
not be construed to, or implemented in such a manner as to, (a) require
the application of monies pledged to the security of bonds, notes or
other obligations in violation of applicable bond covenants, or
(b) otherwise impair the rights of bondholders of the public benefit
corporations subject to the annual assessments and the bond issuance
charges. Finally, section 68 of chapter 62 of the Laws of 1989 contains
a severability clause applicable to the Cost Recovery Act providing
that if any part thereof is adjudged by any court to be invalid, such
judgment shall be limited to the part of the Cost Recovery Act directly



SENATE - No. 1500 [February38

involved in the controversy giving rise to such judgment and shall not
affect the remainder of the Cost Recovery Act.

The TBTA is a public benefit corporation created pursuant to
sections 550-571 of the Public Authorities Law. Pursuant to sec-
tion 552(1) of the Public Authorities Law, the chairman and members
of the TBTA are the chairman and members of the Metropolitan
Transportation Authority (“MTA”). The MTA and the TBTA each
consist of a chairman and sixteen other members appointed by the
Governor (Public Authorities Law, § 1263( 1 )(a). Thus, the TBTA is
a “public benefit corporation” subject to the Cost Recovery Act.

In section 563(1) of the Public Authorities Law, the State
covenanted with theTßTA’s bondholders that the State “will not limit
or alter” the TBTA’s rights to “establish and collect revenues sufficient
to maintain and operate the TBTA’s facilities and to “fulfill the terms
of any agreements made with the holders of the bonds”, or in any
way “impair the rights and remedies of the bondholders” until the
bonds, together with all interest thereon, are fully met and discharged.
In addition, in section 566-a of the Public Authorities Laws, the State
convenanted with the TBTA’s bondholders that the TBTA bonds,
income therefrom, and “all moneys, funds, tolls and other revenues
pledged to pay or secure the payment of such bonds, shall at all times
be free from taxation . . .” (emphasis added).

On June 21, 1989, the TBTA issued $232,225,000 aggregate
principal amount of its General Purpose Revenue Bonds, Series P (the
“Series P Bonds”). The Series P Bonds were issued pursuant to the
TBTA’s 1980 Revenue Bond Resolution, adopted July 23, 1980, as
amended (the “Resolution”). According to your bond counsel’s
opinion letter, the Series P Bonds were issued on a parity as to lien
and security and sources for payment with $2,049,250,000 aggregate
principal amount of previously issued and outstanding TBT A General
Purpose Revenue Bonds.

In your letter, you maintained that, as applied to the Series P Bonds,
the bond issuance charge of section 2976 of the Public Authorities
Laws authorized the State to take revenues pledged to the TBTA’s
bondholders and secured by the State’s promise not to interfere with
such revenue stream and divert such revenues to the State treasury
to satisfy budget requirements. For such reason, you suggested that
the bond issuance charge did not apply to the Series P Bonds by virtue
of section 2977 of the Public Authorities Law. You also argued that



1990] SENATE - No. 1500 39

the application of the bond issuance charge to the Series P Bonds
would violate the State’s convenants contained in the above-quoted
sections of the Public Authorities Law.

Article 1, section 10 of the United States Constitution provides,
among other things, that “[n]o State shall . . . pass any . . . law
impairing the obligation of contracts”. We assume for purposes of
this opinion that sections 563 and 566-a of the Public Authorities Law
constitute a contract between the State and the TBTA’s bondholders
(see, generally, United States Trust Co. v New Jersey, 431 US I
[1977] ).

The United States Supreme Court has concluded that the threshold
inquiry in any Contract Clause case is whether the challenged
legislation has operated as a substantial impairment of a contractual
relationship ( Energy Reserves Group, Inc. v Kansas Power & Light
Co., 459 US 400, 411 [1983]; Allied Structural Steel Co. v Spannaus,
438 US 234, 244 [1978] ). A number of recent cases illustrate what
constitutes a substantial impairment of a contractual obligation in the
context of state or municipal bonds. In United States Trust Co. v New
Jersey, supra, the Supreme Court invalidated the repeal of a statutory
covenant that generally precluded the Port Authority of New York
and New Jersey (and the states themselves) from applying any Port
Authority revenues or reserves pledged to the Port Authority’s
bondholders for any railroad purposes other than self-supporting
railroads whose annual net income exceeded their annual debt service
requirements. Because the Port Authority’s surplus revenues were
pooled in a general reserve fund that was required to be maintained
at specified levels and that was pledged as security to the Port
Authority’s bondholders, the repeal of the statutory covenant created
a risk that funds pledged to the bondholders would be applied to
finance the deficits of commuter railroad systems to be acquired by
the Port Authority. The Supreme Court noted that the outright repeal
of the statutory covenant authorized the Port Authority to assume
greater deficits and thus diminish revenues and reserves pledged to
the bondholders. According to the Supreme Court, repeal of the
covenant totally eliminated an important security provision and thus
impaired the obligation of the states’ contract.

The New York Court of Appeals applied the analysis of United
Slates Trust Co. in Patterson v Carey, 41NY2d 714 (1977). In that
case, the State passed a law rescinding a parkway toll increase imposed
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by the Jones Beach State Parkway Authority and imposing a new
outside review process for the approval of subsequent toll increases.
The State had previously covenanted by statute with the Authority’s
bondholder that the Authority would be empowered to raise tolls, in
its sole discretion, if toll revenues became insufficient to meet the
Authority’s debt service and operating expenses. The state also
pledged not to limit or alter the rights vested in the Authority to the
detriment of the bondholders. The Court of Appeals held that the
statute, by rescinding the tolls and imposing a new outside review
procedure for subsequent toll increases, impaired the State’s
covenants with the bondholders in violation of both the Federal
Contract Clause and the Due Process Clause of the New York State
Constitution (NY Const, Art I, § 6). The court noted that since toll
revenues were the sole source of funds for bond repayment, the statute
granting the Authority the power to increase tolls was an important
security provision. The covenant guaranteed the bondholders that the
Authority would be able to raise tolls in order to pay its obligations.
The Court observed that the intrusion by others outside the Authority
was not what the bondholders bargained for when they purchased
their bonds (Patterson v Carey

,
41 NY2d at 721-722).

In contrast to the cases analyzed above, no impairment of contract
was found in Quirk v Municipal Assistance Corporation ,

41 NY2d
644 (1977). There, the Court of Appeals concluded that the state’s
diversion of the proceeds of the New York City sales and stock transfer
taxes from the general revenues of the City to the Municipal
Assistance Corporation did not result in any impairment of a
contractual obligation to the City’s bondholders. The Court rejected
the plaintiff’s contentions that the diversion of City revenues to MAC
impaired the position of the bondholders because less tax revenue
would be available for repayment of principal and interest on City
bonds. The Court concluded that there was no impairment because
the City was never obligated by law or by the bonds themselves to
maintain sales tax or stock transfer tax revenues for the benefit of
its bondholders. The City was obliged only to appropriate moneys
for the repayment of City bonds and to exceed normal real estate tax
limitations if necessary toraise the necessary monies. The Court stated
that the bondholders’ first lien on City revenues did not give the
bondholders any right to insist that any particular taxes be maintained
or new one imposed to produce the necessary revenues [Quick, supra.
at 646-648).
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In light of the foregoing, a demonstration that the payment of the
bond issuance charge by the TBTA will result in the impairment of
a contractual obligation is critical to your contention.

As your bond counsel’s memorandum acknowledged, the
Resolution must be reviewed to determine the TBTA is allowed to
accumulate any funds that are not pledged to bondholders. The
Resolution provides that TBTA revenues remaining after making
required deposits to operating expense, debt service and reserve funds
are placed in a general account. Funds in such general account are
applied first to the debt service fund, then to the debt service reserve
fund and then to the reserve account to meet any deficiencies in the
amounts required to be maintained in such funds or account. To the
extent not required to make up any deficiencies as described above,
the Resolution provides that amounts in the general account as of
the last business day of each month are “released and paid over to
the [TBTA], free and clear of the lien and pledge of the Resolution”.
Such flow demonstrates that although TBTA revenues may initially
be pledged to the bondholders, such revenues are ultimately released
from the pledge of the Resolution and may be used by the TBTA for
its corporate purposes without regard to any restrictions in favor of
the bondholders.

The TBTA’s financial statements reveal that, at the end of 1988,
it had accumulated a large amount of unrestricted funds. The TBTA's
official statement for the Series P Bonds contains theaudited financial
statements of the TBTA as of December 31, 1988. Such financial
statements were prepared by Ernst & Whinney. The TBTA balance
sheet shows that on such date, the TBTA has unrestricted cash and
investments of $76,325,000. Clearly this money may be applied to pay
the bond issuance charge.

In summary it appears that theTBTA has ample unrestricted fudns
with which to pay the bond issuance charge imposed upon it by the
Cost Recovery Act. In such case, payment of such charge in no way
impairs the obligations of the TBTA bondholders or violates the
statutory covenants. Thus, the present case is distinguishable from
United Stales Trust Co. v New Jersey. 431 US 1 (1977) and the other
cases referred to in your letter and your bond counsel’s opinion and
memorandum. Here, the State has not repealed any of its statutory
covenants. Moreover, the State has not violated the terms of any of
its statutory covenants or impaired the TBTA’s ability to raise the
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necessary revenues to comply with its own covenants. The State has
not attempted to tax any pledged revenues. The Cost Recovery Act
merely imposes a bond issuance charge on the TBTA which the TBTA
is free to pay with unpledged or unrestricted funds. Thus, as in the
situation in Quirk, supra, section 2976 of the Public Authorities Law
does not require or cause the impairment, diminution of invasion of
any revenues or funds pledged to bondholders. Therefore, section
2976 is not rendered inapplicable to the issuance of the Series P Bonds
by virtue of section 2977, nor does the application of section 2976
to the Series P Bonds result in an impairment of a contractual
obligation in violation of the Contract Clause. In view of the fact that
the bond issuance charge can be paid from unrestricted funds, we need
not consider whether or not the charge would rise to the level of a
substantial impairment of the contractual relationship sufficient to
implicate federal or state constitutional concerns if such unrestricted
funds were not available. Moreover, we do not address whether or
not the TBTA has available to it alternative ways of satisfying this
statutory obligation without violating constitutional guarantees.

For the reasons described above, we have concluded that section
2976 of the Public Authorities Law is applicable to the Series P Bonds
issued by the Triborough Bridge and Tunnel Authority and does not

result in an unconstitutional impairment by the State of its contractual
obligations. Accordingly, the Triborough Bridge and Tunnel
Authority must pay the bond issuance charge in connection with the
issuance of the Series P Bonds.

Very truly yours.

ROBERT ABRAMS,
Attorney General.
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