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SENATE, April 5, 1990.

EDWARD L. BURKE

SENATE No. 1578

The committee on Elealth Care, to whom was referred the petition
(accompanied by bill. Senate, No. 464) of Edward L. Burke for
legislation relative to certain information provided to the Department
of Public Health, reports the accompanying bill (Senate, No. 1578).

For the committee,
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An Act relative to certain information provided to the depart-

ment OF PUBLIC HEALTH.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 8 of Chapter 94C of the General Laws, as appearing
2 in the 1988 Official Edition, is hereby amended by inserting after
3 clause (i) the following clause:
4 (j) Notwithstanding the provisions of any law to the contrary,
5 any record obtained by the commissioner pursuant to the
6 provisions of this section including any information, protocol or
7 particular part thereof, shall, if marked as confidential or upon
8 request, be kept confidential and not considered a public record
9 when deemed by the commissioner or his designee to be a trade

10 secret.
11 Persons who submit any record which they consider to be in
12 whole or in part confidential as a trade secret shall indicate this
13 claim in writing at the time of this submission and shall include
14 the names of those persons who should be notified of receipt of
15 a request for said record.
16 Any record obtained pursuant to the provisions of this section
17 prior to the effective date of this subsection shall be deemed not
18 to contain a trade secret unless within thirty days of the effective
19 date of this subsection, the person who submitted the record files
20 a written request with the commissioner claiming the record to
21 be in whole or in part a trade secret.
22 Upon receipt of a request for a record claimed to be a trade
23 secret, the commissioner or his designee shall notify by certified
24 mail the person who submitted said record and any other person
25 designated at the time of the submission to receive said notice.
26 This notice shall inform these persons that within ten working
27 days an explanation of the reason why the record should be
28 deemed a trade secret must be received by the commissioner or
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29 said record shall be disclosed to the person who made the request
30 to the extent that it constitutes a public record within the meaning
31 of chapter four, section seven.
32 The commissioner or his designee shall determine whether the
33 record would, if made public, divulge a trade secret within ten
34 working days of the deadline for submission of the explanation.
35 The commissioner or his designee shall notify in writing, by
36 certified mail, the persons who submitted the record, any person
37 designated to receive notice and the person who requested said
38 record of the determination. If the commissioner or his deignee
39 has determined that the record is not a trade secret, this notice
40 of determination shall also specify that the record shall be made
41 available to the person who requested the record ten days from
42 the date of determination.
43 When the commissioner or his designee determines that, if made
44 public, the record would divulge a trade secret, the person
45 requesting said record shall have those rights of appeal which are
46 set forth in chapter sixty-four, section ten.
47 Prior to the date for release of a record specified in the notice
48 of determination, the person who submitted the record or any
49 person designated to receive notice may appeal an adverse
50 determination in the Suffolk Superior Court. The determination
51 of the commissioner or his designee shall be reviewed as provided
52 in section fourteen of chapter thirty A. Filing a timely appeal
53 under this section shall act as an automatic stay of the
54 commissioner’s obligation to disclose the requested record.
55 Whenever the commissioner or his designee denies a request for
56 a record on the basis that the record is exempt from public
57 disclosure as a trade secret and the person requesting the record
58 subsequently contests the denial in a court proceeding, the
59 commissioner will so inform the person who submitted the record
60 and any person designated to receive notice, and will require that
61 at least one of said persons intervene to defend the exempt status
62 of the record. The failure of at least one of said persons to
63 intervene to defend the exempt status of the record will constitute
64 a waiver of such exemption and the commissioner or his designee
65 will promptly make the record available for public disclosure.
66 This section shall not prevent disclosure of any information
67 necessary for an enforcement action.
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68 As used in the subsection, the phrase “trade secret” shall have
69 the following meaning: a secret, unpatented, commercially
70 valuable plan, formula, process, device or research design used
71 in the making, preparing, compounding, processing or testing of
72 trade commodities, that can reasonably be said to be the end
73 product of either innovation or substantial effort.
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