
No. 1776SENATE

)c Commontocaltf) of iflawatfjufietti

August 1990

A REPORT

of the

SENATE COMMITTEE ON

POST AUDIT AND OVERSIGHT

Relative to

CASE STUDIES IN

PUBLIC CONSTRUCTION:

(The Impact of Chapter 579

of the Acts of 1980).



r

i

t



SENATE - No. 17761990] 3

The Honorable William M. Bulger
President of the Senate

The Impact of Chapter 579 of the Acts of 1980
(Senate No. 1776)

Sen. W. Paul White, Vice-Chairman
Sen. Linda J. Melconian

Sen. Paul J. Sheehy
Sen. Thomas C. Norton

Sen. Mary L. Padula

State House, Room 312
Boston, Massachusetts 02133 (617) 722-1252

Stephen A. Klein, Director
Nancy J. Wagman, Assistant Director

Richard X. Connors, Counsel
Andrew J. Parker, Senior Fiscal Analyst

Claudia Andrea Bennett, Administrative Assistant

Principal Researcher:
James L. Hearns, Senior Policy Analyst

of the

tKfje Commontoealtf) of iHaSSactjuatetttf

MASSACHUSETTS SENATE

CASE STUDIES IN PUBLIC CONSTRUCTION:

A REPORT

SENATE COMMITTEE ON

POST AUDIT AND OVERSIGHT

Sen. Richard A. Kraus, Chairman

Prepared by the
SENATE POST AUDIT AND

OVERSIGHT BUREAU



SENATE - No. 1776 [August4

August 7, 1990

Edward B, O’Neill
Clerk of the Senate
State House, Room 208
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Dear Mr. O’Neill:

Pursuant to M.G.L. Chapter 3, Section 63 as most recently
amended by Chapter 557 of the Acts of 1986, the Senate Committee
on Post Audit and Oversight respectfully submits to the full Senate
the following report: CASE STUDIES IN PUBLIC CONSTRUC-
TION: The Impact of Chapter 579 of the Acts of 1980.

This report explores issues in the implementation of public
construction laws in Massachusetts using four case histories as
examples of the impact of reform. The report also makes recommen-
dations for changes in the process.

Respectfully filed by the Senate Committee on Post Audit and
Oversight:
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This report by the Senate Committee on Post Audit and Oversight
analyzes four cases of public construction during the past decade.
Almost ten years ago, the Legislature passed the Omnibus
Construction Reform Act of 1980 Chapter 579 of the Acts of 1980.
The most significant reforms contained in Chapter 579 were the
creation of the Division of Capital Planning and Operations (DCPO)
of the Executive Office of Administration and Finance, and the
establishment of a formal process for the bidding and contracting of
state and local public construction projects.

The case studies in this report demonstrate some of the limitations
of this process. The experience of these past ten years has shown that
while the law is basically sound, the public construction process can
be cumbersome and costly. The reforms were never intended to cause
excessive delays in public construction, but the implementation of the
reforms has had that effect.

The state is planning an ambitious public construction agenda in
the context of a lingering fiscal crisis. It is therefore crucial that the
state carefully guard against costs associated with unnecessary delays
in public construction, and consider re-examining public construction
requirements. The report’s general recommendations are:

Conduct a review of the public construction process to ensure that
while retaining necessary safeguards, public construction projects
move forward expeditiously.
Raise the contractor selection threshold from $25,000 to $100,000;
and for low-cost projects, institute procedures that safeguard the
process but that are minimally burdensome to cities and towns.
Re-examine the requirement for filed sub-bids.
Improve the flow of information between state regulators and
municipalities with regard to public construction requirements.
For technical design projects, allow the same designer to complete
an initial study and then continue on through final project design
and construction, and encourage alternative construction methods.

EXECUTIVE SUMMARY

GENERAL RECOMMENDATIONS
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Project: Repair and renovation of fire and police station
roofs. Project Cost: $40,000. Project Length: 20 months (1986-
1988).

The town of Dedham was not fully aware of the legal requirements
for selecting a designer for the project.
Municipalities are required to follow detailed designer and
contractor selection procedures for the majority of their
construction projects, even though these projects are fairly
inexpensive and routine.

NOTE: On January 10, 1990, the Legislature amended the public
construction laws so that the designer selection procedures formerly
required of all municipal building projects with an estimated
construction cost greater than $lO,OOO, now apply only to projects
with an estimated construction cost greater than $lOO,OOO.

Project: Improvements and renovations at the Massachusetts
Correctional Institution in Shirley. Project Cost: $876,000. Project
Length; 6 years ( 1980-1987).

Because there was no formal development plan for this project,
changes in the correctional system (such as increased overcrowding)
and in building construction codes resulted in significant project
delays that might have been avoided with an up-to-date feasibility
study.

NOTE: The DCPO has created special units to address the particular
capital needs in corrections, mental health, the courts, and higher
education. These special units should help streamline and decentralize
project management.

CASE 1: THE RE-ROOFING OF FIRE HEADQUARTERS
AND THE POLICE STATION - DEDHAM,
MASSACHUSETTS.

CASE 2: IMPROVEMENTS AND RENOVATIONS TO M.C.I.
SHIRLEY - SHIRLEY, MASSACHUSETTS
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Project: Interior renovations to the Milford Town Hall. Project
Cost; $2,000,000. Project Length: 2Vi years (1985-1988).

Milford selected the same architect to complete a “feasibility” study
and to design the final project. Although technically inappropriate,
this probably saved the town money.
The formal competitive bidding process required by the law does
not always work for smallmunicipalities. In Milford, town officials
had to work hard to get any bidders for the demolition portion
of the project.
It may be unrealistic to expect a small town to make a decision
about selecting a designer for a two million dollar project without
carefully discussing and negotiating the fee.

Project: Building a fire academy. Project Cost: $5,000,000
Project Length: 6 years (1983-1988).

Feasibility studies are imperfect guides for construction,
particularly for a project with a five or six year duration.
Public construction laws prohibit the design firm that conducts an
initial study from continuing on through final project design and
construction except in limited circumstances, but in technical
design problems like that of a fire fighting academy, the pool of
qualified and experienced designers might be very small.
Sub-bidders on a project may not have good working relationships
among themselves or with the contractors and designers, and they
are not subject to the same types of controls.

CASE 3: INTERIOR RENOVATION OF TOWN HALL -

MILFORD, MASSACHUSETTS

CASE 4: FIRE FIGHTING ACADEMY -

STOW, MASSACHUSETTS
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This report by the Senate Committee on Post Audit and Oversight
analyzes four cases of public construction during the past decade.
These cases offer useful insights into the implementation of the
Commonwealth’s public construction laws, and provide a basis for
recommendations about the ongoing reform of those laws.

State agencies, cities and towns are responsible for a wide variety
of public construction projects. State agencies build and maintain
public health hospitals, correctional facilities, institutions of higher
learning, and housing. Cities and towns build and maintain schools,
city and town halls, police, fire, and library buildings. In Massachu-
setts, these projects are all governed by a complicated public
construction process that grew out of the investigations of the Special
Commission Concerning State and County Buildings, frequently
referred to as the Ward Commission.

As a result of the Commission’s investigation of public
construction, the Legislature passed the Omnibus Construction
Reform Act of 1980 Chapter 579 of the Acts of 1980. This long
and complex piece of legislation took effect on July 1, 1981, and
completely revised the public design and construction process in
Massachusetts. The most significant reforms contained in Chapter 579
were the creation of the Division of Capital Planning and Operations
of the Executive Office of Administration and Finance, and the
establishment of a formal process for the bidding and contracting of
state and local public construction projects.

The Division of Capital Planning and Operations (DCPO) is
responsible for managing public construction for state agencies. Its
responsibilities range from designing program scopes for multi-
million dollar state construction projects, to managing the Common-
wealth’s real property holdings. The DCPO is also responsible for
shepherding the process for selecting designers and contractors for
state agency building projects. Since 1980, more than one billion
dollars in construction projects have passed through the Chapter 579
system. The experience of these past ten years has shown that while
the law is basically sound, the public construction process can be
cumbersome and costly.

jc Commontoealtf) of iflas;sactu«ett£(
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The case studies in this report demonstrate some of the limitations
of the process. The four cases included in this report are; there-roofing
of the fire headquarters and police station in the town of Dedham;
improvements and renovations to the correctional facility in Shirley;
the interior renovation of the Milford Town Hall; and the
construction of the Massachusetts Fire Fighting Academy in Stow.

These projects were chosen from issues of the Central Register of
the Office of the Secretary of State. The cases were chosen from many
hundreds of public construction projects in order to represent both
large and small construction projects, and projects managed by both
state agencies and small towns. In analyzing these cases, the
Committee considered the perspectives of the designers, contractors,
town officials and representatives of the Division of Capital Planning
and Operations involved with the projects. These case studies are the
stories that describe the implementation of Chapter 579.

1. THE RE-ROOFING OF FIRE HEADQUARTERS
AND THE POLICE STATION -

DEDHAM, MASSACHUSETTS

DESCRIPTION: Repair and renovation of fire and police station
roofs
Project Cost: $40,000
Project Length: 20 months (1986-1988)

STATUTES; At the time, Chapter 7, 38K: estimated construc-
tion costs exceed $lO,OOO subject to designer
selection requirements for municipalities.
Amended January 1990 - threshold increased
to $lOO,OOO.

Chapter 149, §44A: estimated construction costs
exceed $25,000 subject to contractor selec-
tion requirements.

CASE ISSUES: Municipal awareness of public construction
requirements; dollar thresholds that trigger the
formal process for selection of designers and
contractors.



SENATE - No. 17761990] 13

The repair and renovation of the Dedham police and fire station
roofs is a case study of small city and town implementation of the
public construction laws, Chapter 579 of the Acts of 1980. Lying ten
miles south of Boston and with a population of approximately 24,000,
Dedham, Massachusetts, is typical of other towns. It must maintain,
repair and renovate its schools, police stations, fire stations and roads
on a regular basis. Also like other towns, Dedham is responsible for
conducting its public construction activities according to the guide-
lines and regulations of the state’s public construction laws.

According to the Chairman of Dedham’s Building, Planning and
Construction Committee (BPCC), the Dedham Fire Headquarters
and the Police Station had roofs that leaked “for years.” These two
buildings, built in the early 1960’5, were located in the main business
district of the town, and had never undergone major renovations.
When the town made the decision to pursue the repairs, the
construction project had three stages; the initial study, the designer
selection, and the contractor selection.

At the request of the Dedham Building, Planning and Construction
Committee, a local architect and former member of the Committee
inspected the roofs of the two buildings. In a memorandum to the
BPCC dated October 6, 1986, the architect confirmed that both
buildings needed to have new roofing installed. He specified that the
town should install a single-ply membrane and new flashing on the
fire headquarters roof. The architect’s study also recommended that
the town replace the flat roof on the police station, and investigate
or replace the roof flashing.

The architect’s study estimated that the cost for these repairs would
be approximately 540,000. The study recommended that the contract
for the project carry a $5,000 cash allowance to cover work on two
areas of the police station roof where he was not able to ascertain
the extent of the need for repairs. The architect also included as part
of the cost estimate his fee of $4,300.

INTRODUCTION

INITIAL STUDY
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On October 8, 1986, the Dedham BPCC responded to the architect’s
recommendations by asking that he submit a contract for design
services associated with the re-roofing project. The architect
submitted a standard contract from the American Institute of
Architects, which described in detail the responsibilities of both the
architect and the town. One of the provisions of the contract required
that he assist the town during the bidding for the construction project.

By October 20, 1986, the architect produced a project manual more
than sixty pages long that served as the bid document for potential
roofing contractors. This document contained specific information
concerning the administration of the project, such as local prevailing
wage rates and bonding information, and it also included detailed
design drawings for the project.

At this point, the town was completely satisfied with the work of
the architect, both with the work on the initial study and with his
guidance on the bidding procedures. Based on their satisfaction with
his work, the town decided to continue with this architect throughout
the project.

In an October 1986 edition of the Central Register , the town of
Dedham published a notice seeking bids for contractors to re-roof
the town’s fire headquarters and police station buildings. The Central
Register is a weekly publication of the Office of the Secretary of State
that advertises all of Massachusetts’ public construction projects that
have an estimated cost over $5,000. Designers and contractors
typically use the Register as a source of information about available
public construction work. The BPCC also advertised the bid in the
local papers and posted the notice in the town offices.

The Dedham notice contained the standard information used by
awarding authorities posting invitations to bid. Included in the notice
were: the name of the awarding authority, the description of the
project, the name of the bid contact person, where to obtain project
plans, the deadline for bid submission, and the project cost.

In response to the project advertisement, the town distributed the
bid document to interested bidders. Bv the submission deadline on

DESIGNER SELECTION

CONTRACTOR SELECTION
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November 19, six roofing contractors had submitted bids for the
project.

On November 25, the BPCC reviewed the six bids. The lowest bid
received was $34,111 - almost 39 percent lower than the highest bid
of $55,880. The BPCC selected the lowest bidder for the project, and
sent an award letter to the low bid contractor on December 8. On
December 19, the BPCC sent a contract to the selected contractor,
along with requests for a payment bond, a performance bond, and
an insurance certificate.

At a January 8, 1987 meeting, the BPCC voted unanimously to
execute the roofing contract. By late January, the town had received
all the proper bonds and insurance certificates from the contractor,
and a special town meeting had transferred money to pay for the
project.

Also in January, the town discovered a problem in their procedures
for letting the roofing project. A member of the town Finance
Committee informed the BPCC that there were specific designer
selection procedures that the town had been required to follow. Until
this time, the members of the BPCC had been unaware of the designer
selection restrictions under Chapter 579. Under the then-current law,
projects with estimated construction costs exceeding $lO,OOO were
required to conduct a formal designer selection process.

The BPCC decided to address this revelation at their next meeting.
At their February meeting, the BPCC discussed how they would bring
the town’s future selection ofarchitects, engineers, and other designers
into compliance with the public construction laws. After discussion,
the BPCC made the following decisions:

The Board of Selectmen and the BPCC would act as the town’s
Designer Selection Board;
Individual town departments would act as the awarding authorities
for a contract;
The town would develop written procedures to implement these
new policies.
A notice to proceed was sent to the contractor, and the contractor

accepted and signed the agreement in the beginning of March, Once
the construction stage of the project began, there were no other
procedural difficulties with the re-roofing. Some unexpected delays
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in the construction did occur, however, due to rainy spring weather
and a recurring roof leak. The re-roofing project, which was expected
to take ninety days, took fourteen months to complete.

On January 10, 1990, Chapter 7, section 38K of the M.G.L. was
amended to increase the dollar threshold for competition under the
municipal designer selection statute. The designer selection
procedures which were formerly required of all municipal building
projects with an estimated construction cost greater than $ 10,000, now
apply to projects with an estimated construction cost greater than
$lOO,OOO. The $40,000 Dedham project would no longer be covered
by this public construction requirement.

The re-roofing of the Dedham Fire Headquarters and the Police
Station in 1986 points out some of the difficulties cities and towns
faced at that time in the implementation of requirements under
Chapter 579 of the Acts of 1980. The town of Dedham did not follow
proper public construction procedures. It is important to realize,
however, that the town’s lack of compliance was not because the
procedures were either inappropriate for their circumstances or
cumbersome, but simply because the town was not fully aware of the
public construction designer selection requirements.

In 1986, the town of Dedham should have, under the law, conducted
a formal selection process for the designer because the project’s
estimated construction costs exceeded $lO,OOO. Instead, they chose a
designer whom they knew and trusted, who had a successful work
record and who could do the work quickly. Had the town followed
proper procedures, they would have advertised the design contract
and allowed other designers to submit competing proposals for design
services. Instead, the town simply continued to use the services of the
one architect who had already conducted the initial study for the re-
roofing project.

It is the responsibility of a city or town to be aware of and to
implement the statewide public construction laws. Every city and town
had received guidelines for the implementation of the law, developed
by the Inspector General of the Commonwealth in 1983 and
distributed statewide by the Secretary of State. Although the guide-
lines were sent to officials in each city or town, this case demonstrates

CASE ANALYSIS
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that some municipal officials who needed to know about the
requirements were unaware of them. This case suggests that the Office
of the Secretary of State or the DCPO should continually provide
information and training to municipalities on proper implementation
of the law.

Although the town officials, and especially members of the BPCC,
should have been aware of the Commonwealth’s designer selection
statutes and requirements, the case does not provide evidence that this
oversight adversely affected the outcome of the re-roofing project. The
town was satisfied with the work of the designer throughout the
project, and the designer performed efficiently and effectively.

It is clear from this case that choosing a contractor according to
an established process is something that the town of Dedham was
familiar with and able to do without problems. In the selecting of a
contractor, the town of Dedham followed the requirements of the
contractor selection process as specified in Chapter 149, §44A of the
public construction laws. The contractor selection procedures the
BPCC followed were:

Advertising the project contract in the Central Register and local
papers at least two weeks prior to the bid deadline;
Posting the notice of the contract at the awarding authority’s
principal office one week prior to the bidding deadline;
Distributing bid documents to contractors who responded to the
project advertisement;
Receiving and evaluating bid proposals from the contractors
according to established criteria;
Awarding the roofing contract to the lowest bidder among the
contractors who were both “eligible” by virtue of meeting bid
document requirements and “responsible” by virtue of possessing
the skill, ability and integrity necessary to perform the work;
Waiting for the selected contractor to obtain appropriate bonds and
insurance before sending the contractor formal notice to proceed.
This case raises the question, however, about the initial thresholds

established for public construction (prior to their amendment in
January 1990). In this case, a relatively small project worth $40,000
was handled responsibly by the local community with satisfactory
results, even though the community did not follow all of the
procedures required by law. In fact, had the town used the proper
procedures, the designer selection stage of the project which had taken
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just over two weeks might have resembled the time frame for the
contractor selection stage which took three months.

The process created by Chapter 579 requires that municipalities
have standardized written procedures in place for choosing designers.
These procedures must include:

Developing a scope of work for the project and a standard formal
for designer applications;
Posting a public notice and advertising each project in the Central
Register ,

a weekly publication of the Office of the Secretary of
State; and in a newspaper of general circulation in the area of the
project at least two weeks prior to the deadline for filing appli-
cation;
Evaluating applications from designers against standard criteria
such as past quality of work and general design experience; if
necessary, cities and towns may seek assistance from the Common-
wealth’s Designer Selection Board when evaluating and selecting
applicants;
Selecting at least three finalists for further evaluation, ranked in
order of their qualifications;
Negotiating terms and fees with a designer, usually the top ranked
finalist;
Awarding the design contract to the highest-ranked designer with
whom there were successful negotiations.
In 1986, this same process was required for a $lO,OOO public

construction project or for a $lO million public construction project.
One could argue that smaller projects should have reduced procedural
burdens than larger scale projects. Even with the threshold increased
to $lOO,OOO, projects of different scales should have different
procedural requirements.

Cities and towns of the Commonwealth perform many more small
repair and building projects than they do multi-million dollar projects.
Municipalities are required to follow detailed designer and contractor
selection procedures for the majority of their construction
projects like Dedham’s re-roofing project which are fairly
inexpensive and routine. Raising the threshold tor the contractor
selection process and changing the required procedures for smaller
projects would substantially ease for municipalities the procedural
burdens of such requirements and their attendant costs in time and
money
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DESCRIPTION: 1 mprovements and renovations to certain
buildings and grounds at the Massachusetts
Correctional Institution in Shirley
Project Cost: $876,000
Project Length: 6 years (1980-1987)

STATUTES: At the time. Chapter 7, §3BC; estimated
construction costs exceed $ 10,000 subject to
designer selection requirements for state agen-
cies. Amended in July 1990 threshold
increased to $lOO,OOO.

Chapter 149, §44A; estimated construction costs
exceed $25,000 subject to contractor selec-
tion requirements.

CASE ISSUES: Project delays; inadequacy of feasibility study;
scope of work changes.

The Division of Capital Planning and Operations of the Executive
Office of Administration and Finance (DCPO) was created during
the public construction reforms in 1980 and is responsible for
managing state agencies’ public construction projects. The subject of
this case study is the administration by the DCPO of a moderately-
sized renovation of the correctional facility in Shirley, Massachusetts.

This case documents some of the complexities experienced by a
state agency in the management of a public construction project under
the public construction laws of Chapter 579 of the Acts of 1980. This
case also documents the substantial costs to the state that are the result
ofprocedural delays in the public construction process.

The ability of the state to renovate and maintain correctional
facilities efficiently is particularly important in light of the rapid
growth in the Commonwealth’s prison population. The rise in the

11. IMPROVEMENTS AND RENOVATIONS
TO M.C.I. SHIRLEY -

SHIRLEY, MASSACHUSETTS

INTRODUCTION
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prison population places a tremendous strain on the correctional
system’s physical facilities. To accommodate more prisoners, the
Department of Correction (DOC) of the Executive Office of Human
Services has been either building new prisons or renovating and
expanding the capacity of present facilities.

The present site of the Massachusetts Correctional Institution
(MCI) in Shirley was a Shaker colony in the eighteenth century. In
fact, many of the original Shaker buildings have been renovated and
preserved, and are on the National Register of Historic Places. In the
1900’s the eight hundred acre tract of land was converted to a facility

for the Commonwealth’s juvenile offenders. This facility for wayward
youth was then taken over by the Department of Correction, and it
now serves the Commonwealth as a pre-release and minimum security
center. The administration building for the facility was built in the
1950’5, but had not undergone major renovations since then.

The renovation of this correctional facility had five major stages:
an initial proposal, designer selection, project design, contractor
selection, and construction. Also important to the renovation was the
role of the state legislature in the appropriation and release of funds
for the project.

There was never a formal study or plan for the renovations to the
correctional facility. According to the Governor’s capital budget for
fiscal year 1981, improvements and renovations would update the
facility at MCI Shirley and bring it into conformity with public safety
requirements. In July 1980, the Legislature passed Chapter 578 ofthe
Acts of 1980, an “emergency law” to “provide funds immediately for
a capital outlay program.” This law appropriated almost one million
dollars for renovations at MCI Shirley and for the correctional insti-
tution at Lancaster. The Department of Correction estimated that the
actual construction cost of the MCI Shirley project would be
approximately 5700.000.

According to procedures established by Chapter 579, the DCPO
and the DOC developed a written scope of work for the project. The
renovations included: renovation of the fire alarm system, installation
of storm windows and doors in eight buildings, replacement of roofs
on three buildings, exterior waterproofing of eight buildings, building

INITIAL PROPOSAL
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of a new fire access road, installation of emergency lighting
throughout the facility, installation of an emergency generator in the
administration building, and interior renovations to all buildings to
comply with fire safety standards. The designer and contractor
selection processes did not actually start until March 1981, when funds
for the project were released by the Legislature.

The first step in selecting a designer for a DCPO project is to publish
a notice requesting applications from designers. Awarding authorities
(in this case the Department of Correction) generally place the notice
in the Central Register, a weekly publication of the Office of the
Secretary of State to which most designers subscribe. The notice for
the MCI Shirley project was published on August 18, 1982.

The notice stated that the designer would be responsible for the
development of design and construction plans and specifications,
supervising the capital improvements and renovations, and preparing
the construction contract document. The lump sum of $60,000 would
be available for the designer’s services.

Designers interested in submitting applications for the project were
to submit their applications to the Designer Selection Board (DSB)
of the DCPO, an independent eleven-member board that has been
performing the designer selection function for the state since 1966.
The deadline for design submissions for the MCI Shirley renovation
project was September 10.

On October 10, one month after the deadline for application, the
DSB recommended three design finalists to the Deputy Commissioner
of the DCPO. Typically, the DSB ranks these finalists and selects the
top-ranked designer for the project, unless there is no agreement on
a fee, or if unusual circumstances arise.

In this case, the design firm ranked number one by the DSB had
experience in corrections and criminal justice work, as well as
experience in the rehabilitation of major facilities. The architectural
firm was notified of the award on November 10, and a contract was
executed three months after the original public notice on
November 19.

DESIGNER SELECTION: 8/82-11/82
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The project design began in November 1982 when initial meetings
were held among the DCPO, the architectural firm, and the
Department of Correction. These meetings acquaint the architect with
the DCPO procedures, and provide an opportunity to review the
scope of work, analyze the budget, and establish target dates. During
these conferences the architect may discuss concerns, seek
clarifications on the project, and make any necessary changes to the
scope of work. In this project, for example, the architectural firm
expressed concern that the scope of construction work would exceed
the estimated construction costs.

The original timetable, before scope of work changes, estimated
that construction would begin in nine months from the agreement on
the scope of work. In February 1983, several months after these initial
meetings began, the designer encountered a major difficulty. The
designer found that the changes necessary to bring the buildings up
to compliance with building and safety codes would raise the costs
of the project.

To remain within the budget appropriated for the project, the
designer indicated that the Department of Correction would have to
trim the scope of work and redefine the project’s priorities. At this
point, the project was already behind schedule by three months. For
the next five months, the DCPO and the architectural firm continued
their negotiations on the extra costs and services necessitated by the
changes in the scope of work. Finally, in late September 1983, the
DCPO approved the architect’s preliminary plans and specifications
based on the revised scope of work. The design firm was then given
the approval by the DCPO to proceed with the second part of the
design contract the production of working plans and specifica-
tions. The deadline for the submission of these working plans and
specifications was March 1984.

In November 1983, however, the first of several problems arose that
considerably lengthened the time frame of the entire construction
project. First ofall, the designer and the DCPO determined that more
work was necessary to bring the buildings into compliance with public
safety code requirements. Shortly thereafter, in December, the DCPO
and the architects entered into a dispute regarding payment for $9OO
worth of additional services provided by the architects.

PROJECT DESIGN: 11/82-10/84



SENATE - No. 17761990] 23

In March more than one year after the approval of the
preliminary plans the Massachusetts Historical Commission took
exception to the proposed method for waterproofing one of the
historic Shaker buildings. The designer was then required to adapt
the working drawings based on the stipulations made by the Historical
Commission.

In addition, in May 1984, the engineering firm working with the
architect would not release its drawings until it had received payment.
Typically, the DCPO pays the designer, who then in turn pays the
sub-bidders. Because the designer was having financial problems of
its own, the architectural firm appealed to the DCPO to pay the
engineering firm directly. The engineering firm did not release the
electrical plans until the end of July 1984 when they finally received
payment from the DCPO.

Final working plans for the renovation project were submitted by
the architect on August 15, 1984. This was a full five months later
than anticipated. After revisions, the final working plans were
approved by the DCPO in October 1984.

There were even more delays prior to the selection of a contractor.
A small change in the design of the doors required additional code
analysis and state agency approval. By February 1985, the DCPO
advertised in the Central Register for contractors, with an estimated
construction cost of $703,915. The sub-bids were due on March 26.
1985, and the bids for the general contractor were due on April 10.
The DCPO scheduled the contract award for May 5, 1985.

The construction contract required sub-bids in four categories:
painting, metal fabrication, electrical work, and the installation of
aluminum storm windows. The designer had estimated the cost for
the work in each of the sub-bid categories. When all the sub-bids had
been submitted and the sub-bidders selected, the total cost of the sub-
bids exceeded the estimated costs by over $ I 17,000.

Sub-bids directly affect the cost submissions of the general
contractors since general contractors usually incorporate the costs of
low sub-bidders into their general bids.

CONTRACTOR SELECTION: 10/84-9/85
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The DCPO received seven bids for the role of the general
contractor, and even the lowest bid exceeded the construction cost
estimates by approximately $125,000.

According to the designer and the cost estimator, the costs in the
submitted bids had been updated to reflect actual construction costs
in January of 1985, only one month before the bid was advertised.
The cost submissions in the bids, in the opinions of the designer and
the cost estimator, reflected costs that were current at the time of the
bids. Because all of the bids exceeded the budget for the construction
project, the DCPO rejected all of them. The DCPO then decided to
re-advertise the entire project.

The designer’s contract required the firm to redesign the project at
its own expense so that the DCPO could award the bid within budget.
To achieve this goal, the architectural firm was forced to scale down
the scope of the work by the amount of the budget overrun
$125,000.

The DCPO assisted the designer in this effort by making three
money-saving recommendations: using the inmates to provide the
labor for painting the facility; eliminating the emergency generator;
and changing the style of the veneer on certain doors. Upon approval
from the Department of Correction, these changes were incorporated
into the redesign of the bid.

The redesigned bid was advertised in the Central Register in June
1985. The bid was advertised with an estimated construction cost of
$695,000, with additional allowances for change orders, the costs of
a DCPO resident on-site engineer, designer fees, and other
miscellaneous expenses. The estimated total project cost was
approximately $876,000.

In early September 1985, the DCPO made the award to the
contractor with the low bid of $678,000. This bid, which included four
filed sub-bids, was approximately $150,000 lower than the lowest bid
received in the first bidding cycle in February. In this second bidding
cycle, however, the scope of the project had been scaled down
substantially.

During the construction phase of the project, unanticipated events
arose which delayed the project 100 days. Instead of the expected 290

CONSTRUCTION; 9/85-10/86
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days, the construction took over 390 days. The first delay occurred
in December 1985 when the Department of Correction issued a change
order when they determined that due to overcrowding, the facility
required an additional fire escape. The next month, there were delays
because the general contractor was experiencing problems
maintaining on-site job supervision.

In February 1986, the sub-contractors had several disputes with the
contractor over contract wording. The sub-contractors fell behind
schedule, and they had an acrimonious relationship with the
contractor throughout the remainder of the contract. Finally, in May
1986, vandalism on the job site caused further construction delays.

The project construction was finally complete on October 1986
when the DCPO issued a Certificate of Use and Occupancy for the
facility. In February 1987 the DCPO issued the Certificate of Final
Inspection and Acceptance. Six years after the beginning of the
renovation project, it was complete.

The MCI Shirley improvement and renovation project is an
example of a state-managed public construction project in Massachu-
setts brought to completion under the public construction process
instituted under Chapter 579. If this case is at all typical of state-
managed public construction, it is particularly troubling because of
the length of time it took to complete (1980-1987).

First of all, the project proceeded without any formal development
plan or feasibility study. Changes in the correctional system (such as
increased overcrowding) and in building construction codes between
the time of the original budgeting for the project and the time of the
construction resulted in delays that might have been avoided with an
up-to-date feasibility study.

Second, the length of time from the appropriation for the project
to the completion of the project was six years. Such delays incur
substantial costs to the Commonwealth. In this case, apart from the
obvious administrative costs of project delays, the project had to be
re-designed and scaled back in order stay within budget. For example,
a minor delay that postponed the bidding for a contractor became
a major delay when inflation in construction costs required that the
entire project be re-bid.

CASE ANALYSIS
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Although each individual delay could have been explained a
change order, a change in the scope of work, an interpersonal
problem - there were substantial delays during all phases of the

project. Seventeen months passed between the Legislature’s release
of money for the project and the initial public notice for the designer.
It took another thirty-seven months to design the project and select
a contractor.

Some of the problems associated with the renovation of MCI
Shirley suggest that changes in the management of public construction
projects might eliminate some of the unnecessary delays. Giving more

authority to project management staff, for example, might have
allowed for resolving the disputes that inevitably occur among

designers, contractors, and the awarding authority. Since most

decisions cannot be made at the level of the project manager, the extra

layers of bureaucracy inevitably slow down dispute resolution.

Since the beginning of the renovation of MCI Shirley, the

Legislature took a significant step towards improving the efficiency

of construction and renovation to prisons. Chapter 799 ot the Acts

of 1985 created a “Corrections Special Unit” in the DCPOto respond
to the construction needs in the corrections area. Similarly, the DCPO
has special units for mental health construction, the courts and highei
education. These special units have been designed to address the

particular capital needs in these areas and should have a positive effect
by streamlining and decentralizing project management.
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DESCRIPTION: Extensive interior renovations to the Milford
Town Hall
Project Cost: $2,000,000
Project Length; l/i years (1985-1988)

STATUTES; At the time, Chapter 7, §3BH: combined design
costs exceed $25,000 - subject to designer
selection restrictions. Amended July 1990
threshold increased to $lOO,OOO.

At the time, Chapter 7, §3BK: estimated construc-
tion costs exceed $lO,OOO subject to designer
selection requirements for municipalities.
Amended January 1990 threshold increased
to $lOO,OOO.

Chapter 149, §44A: estimated construction costs
exceed $25,000 subject to contractor selec-
tion requirements.

CASE ISSUES: Requirement for a feasibility study; implementa-
tion of the designer selection process for small
towns.

The interior renovation of the Milford Town Hall provides an
example of a small town’s ability to manage successfully a large public
construction project despite certain complexities and difficulties. This
case also provides an example of some of the issues a small city or
town faces in the implementation of Chapter 579 of the Acts of
1980 the public construction laws.

In the late 19705, the town of Milford, Massachusetts a
suburban town of 24,000 thirty miles southwest of Boston
determined that its town hall required renovation. The building was
over one hundred years old. It was originally constructed in the mid-
1800s at a cost of $20,000, and in 1901 the town spent $25,000 for

111. INTERIOR RENOVATION OF TOWN HALL -

MILFORD, MASSACHUSETTS

INTRODUCTION
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the building’s expansion in order to accommodate the needs of an
increasing population. The town hall had not undergone extensive
remodelling for over seventy years.

This case focuses on the second phase of a two part building
renovation that took place in the 1980s. The first part of the
renovation was completed in 1983 and consisted of the exterior of
the building. The second part of the renovation consisted of
improvements to the interior of the building. There were three major
components to the interior renovation; the initial study, the designer
selection, and the contractor selection and construction.

The interior renovation of the Milford Town Hall began in 1978
when the town commissioned a local architectural firm to write a
development and renovation plan for the building. In effect, this plan
was a “feasibility study” for the remodelling of the building.

In November 1985 a special town meeting appropriated $1.7 million
for the interior renovation of the town hall. The scope of the
renovation work for this project was extensive. It included:

Installation of a fire protection system; installation of new electrical
services; installation of a heating, ventilation and air conditioning
system for the ground and first floors and a new heating system
for the second floor;
Renovation of at least one entrance to conform with accessibility

requirements for the handicapped; installation of handicapped-
accessible elevator service to all three floors;
Construction of a new stairway to conform with building and safety
codes;
Renovation of the ground and first floors to provide office and
meeting rooms for over fourteen municipal departments;
Installation of new furniture and equipment for renovated office
and meeting space, including new toilet facilities, and a vault for
town records.

Selection of a project designer is a critical piece of a public
construction project. Typically, the architectural firm selected is
responsible for the preparation of preliminary and final working

INITIAL STUDY

DESIGNER SELECTION
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drawings, plans, and specifications, and is also responsible for the
administration of the construction project on behalf of the town. The
designer is also responsible for monitoring whether the general
contractor is fulfilling its contractual obligations. Accordingly, a
town's selection of a design firm will be based on the firm’s technical
expertise and the firm’s ability to work closely with the town
throughout the project.

The town of Milford published a notice for design proposals for
the renovation of its town hall in the Milford Daily News on
November 12 and November 19, 1985. The town also posted the notice
on a bulletin board in its town hall and published it on November 20,
1985 in the Central Register, a weekly publication of the Office of
the Secretary of State.

In the request for proposals, the town outlined the necessary
qualifications for applicants, identified where and when applicants
should submit proposals, and noted when the town would award the
design contract. These procedures were in accordance with the town’s
own designer selection process.

The town also established a four-member designer selection
committee, consisting of the town’s Executive Secretary, a town
selectman, the town engineer, and a member of the Milford Historical
Commission. This committee was responsible for reviewing the
proposals, interviewing the finalists, and making a recommendation
to the Board of Selectmen for the selection of a designer.

In response to the public notice for designers, the town received
twelve proposals by its December 6, 1985 deadline. The designer
selection committee evaluated each of the applicants, reviewed the
applicant’s experience and licensure, conducted interviews and made
site visits. Milford’s request for design proposals explicitly stated that
the fee would not be negotiated until the final selection, but requested
nevertheless that applicants submit a proposed fee. The selection
process therefore involved extensive discussion of the design fee.

By the end of December, the committee made its recommendation
to the Board of Selectman for the selection of a designer. At the Board
of Selectmen’s meeting on January 13, 1986, and upon the recommen-
dation of the designer selection committee, the town selected a local
architectural firm to be the designer for the project. This architectural
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firm was the same one that had written the original town hall
development and renovation plan in 1978.

There were two stages to the actual construction involved in the
interior renovation of the Milford Town Hall. The first stage of the
project consisted of the demolition and cleaning of certain areas within
the town hall. The project designer estimated that the first stage of
the construction would cost $75,000. The town published a notice
seeking contractors for the demolition work in June 1986, and
scheduled its bid opening for July 3, 1986.

By late June, no contractors had yet requested plans or
specifications. For the project to proceed at all, the town needed to
take immediate action. Town officials and the project designer then
sent letters and made telephone calls to twenty separate contractors
in the hope of cultivating some interest in the project.

Subsequently, four contractors requested plans and specifications
and made site visits to the town hall, but stated they would be unable
to meet the July 3 bid deadline. The designer then requested that the
town extend its deadline to July 15, 1986. When the town did not
receive any bids by July 15, the town then elected to extend the dead-
line by another week.

Even with this second extension of the deadline, the town received
only one bid for the demolition. This bid was almost $25,000 higher
than the amount the designer had estimated the demolition would
cost. On July 28, 1986, however, the town decided to award the
demolition contract to the sole bidding contractor. The town sent the
firm a Notice To Proceed on August 8, 1986.

The second stage of the renovation project consisted of the interior
construction for the building. The town posted an official public
notice to contractors in November 1986. The town required bidders
to have a certificate of eligibility from the Division of Capital Planning
and Operations of the Executive Office of Administration and
Finance (DCPO) and to submit an eligibility update for recently-
performed work. The town also required that bidders submit a five
percent bid bond with their submission. The posted deadline for filed

CONTRACTOR SELECTION - FIRST STAGE

CONTRACTOR SELECTION - SECOND STAGE
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sub-bids for the project was November 18, 1986, and the deadline for
general contractor bids was November 25, 1986. The town
subsequently amended the bid specifications, sent out addenda to the
bid documents and extended the bidding deadlines to early December.

On December 11, 1986, town officials opened the eligible bids, and
found that all of the bids were well in excess of the funds made
available for this project by Town Meeting. The Board of Selectmen
voted to reject all of the sub-bids and the general bids and to re-open
the bidding for the entire second stage of the project.

The town set up a second round of general bidding to be completed
on February 11, 1987. In this second round of bidding, one contractor
had reduced its bid by almost $200,000 from the first round and came
in with the second lowest price. Furthermore, this same bidder, upon
examining the bid documents from the lowest bidder, submitted a
protest to the Department of Labor and Industries of the Executive
Office of Labor, alleging that the lowest bidder had exceeded its single
project limit.

The Department of Labor and Industries upheld this protest, and
the town awarded the construction contract to the second lowest
bidder. This award, however, was contingent upon approval by a
special town meeting in April 1987. The town approved additional
funds for the project, and the construction proceeded.

The second and final stage of the construction was substantially
completed one year later in June 1988 when municipal departments
that had been displaced during the renovation returned to the town
hall. When finally completed, the project cost the town approximately
two million dollars and took over two years to complete. In spite of
the difficulties the town encountered, the renovation was completed
within the revised budget, and within a reasonable time frame.

There were instances throughout this case when the town of Milford
did not follow proper public construction procedures. For example.
Chapter 579 of the Acts of 1980 prohibits firms that perform initial
design or “feasibility studies” from continuing into the final design
stage without an independent review, except when the total design
fees are less than a particular cost threshold. (At the time, the
threshold was $25,000; in July 1990, this threshold was raised to

CASE ANALYSIS
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$100,000.) Although the interior renovation never had a formal
“feasibility” study, the initial development study served this same
function. It is possible that the Town of Milford could have been seen
as violating this prohibition since the local firm that produced the
development study for the renovation was the same firm selected to
do the design for the renovation.

Secondly, municipalities have two alternatives for setting designer
fees: the fee is either set in advance of the selection process or it is
negotiated with the selected designer after the selection and ranking
of finalists. A city or town cannot therefore solicit or consider fees
as part of the selection or ranking of finalists. Milford’s requirement
of a fee proposal from each applicant conflicted with these protections
created by the designer selection law.

This case demonstrates circumstances in which the protections
created by the public construction laws may create inappropriate
procedural burdens. Towns should be allowed more discretion given
that they regularly select school superintendents, police and fire chiefs
without regulatory interference. In fact, the project might have taken
much longer and cost substantially more had the town been subject
to and followed precisely the letter of current law.

Furthermore, the formal competitive bidding process required by
the law does not always work for small municipalities. In Milford,
for example, town officials had to work hard to get any bidders for
the demolition portion of the project.

Although Milford selected the architect that had completed the
“feasibility” study to design the final project, this choice probably
saved the town money. The firm was familiar with historical
renovation and with the town hall and had a successful track record
completing other town projects. The firm, furthermore, was a local
firm and was known and respected by the town officials. Throughout
the renovation project the firm performed capably, responsibly and
efficiently. With the changes in the public construction process
brought about by Chapter 579, this firm could not have participated
in both the initial “feasibility study” and the final design of the project
without a separate and independent review.

The restrictions on the discussions of fees may be unrealistic for
small municipalities. It is hard to imagine, for example, a small town



SENATE - No. 17761990] 33

like Milford making a decision about selecting a designer for a two
million project without carefully discussing and negotiating the fee.
Cities and towns take such financial matters into serious consideration
when making other types of business decisions.
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DESCRIPTION: The building of a new fire academy
Project Cost: $5,000,000
Project Length: 6 years (1983-1988)

STATUTES: At the time. Chapter 7, §3BC; estimated construc-
tion costs exceed $lO,OOO subject to designer
selection requirements for state agencies.
Amended in July 1990 threshold increased to
$lOO,OOO.

Chapter 149, §44A: estimated construction costs
exceed $25,000 subject to contractor selec-
tion requirements.

CASE ISSUES: Quality of the feasibility study; prohibitions
against combined designs; quality of project
management; length of project.

Prior to the late 19505, training for fire fighters was informal and
sporadic, run by the Fire Chiefs Association in various locations
throughout the state. By the 19605, training for fire fighters started
to become formal and organized. The Fire Chiefs Association began
to offer statewide seminars, and the state established its first training
academy. Because of the lack of a central facility, however, academy
operations were dispersed throughout various locations in eastern
Massachusetts. Administrative offices were located in one community
and the physical training facility in another. The state’s primary
training location was a site located in Stow, Massachusetts, in a
building destroyed - ironically by arson in 1982.

The loss of the Stow facility, combined with the inefficiency of
having other academy functions located elsewhere, led to the
Legislature’s decision to create a centralized Fire Fighting Academy.
There were four major components to this public construction project:
the feasibility study, the designer selection, the project design, and the

IV. FIRE FIGHTING ACADEMY
STOW, MASSACHUSETTS

INTRODUCTION
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contractor selection and construction. In order to support the
construction of this facility, the Legislature appropriated approxi-
mately five million dollars in 1983.

The first step in the construction of the Fire Fighting Academy was
to conduct a feasibility study. This document functions as a plan for
the building identifying space and facility needs for the final
project. Unfortunately, there were no local firms identified that had
designed a fire fighting building in Massachusetts and that understood
the unique needs of a fire fighting academy. The design of a fire
fighting academy presented particular technical problems that were
beyond the capabilities of most local design firms.

The Division of Capital Planning and Operations of the Executive
Office of Administration and Finance (DCPO) conducted a standard
search for a designer based on the procedures established by
Chapter 579. The DCPO published a notice in the Central Register,

the weekly publication of the Office of the Secretary of State that
advertises all public construction projects.

Upon review of the applicants, on March 24, 1983, the Designer
Selection Board of the DCPO selected a designer to conduct the Fire
Fighting Academy feasibility study for a fee of $7,500. This designer,
essentially a one-person operation, had no direct experience designing
fire training academies. Although Fire Academy officials understood
the fire fighters’ training needs, there were apparently no local firms
that had ever designed a fire training facility. The construction process
for the academy would also require sophisticated underwater
construction techniques to assure that water from an abutting
reservoir could be piped to the academy for fire training.

More than one year after receiving the contract for the feasibility
study, the design firm submitted two design alternatives for the
project. Both versions of the suggested design estimated that the
construction cost for the new academy would be approximately 3.8
million dollars. The designers reserved another one million dollars for
costs associated with designer fees, change orders, and other
contingencies.

The final version of the feasibility study included a provision for
space for the administration of the academy’s operations. The Fire

FEASIBILITY STUDY
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Fighting Academy officials, however, initially had hoped that most
of the money for the project would go to build the physical training
facilities such as a burn building and a gas training facility.

In late 1984, the DCPO advertised for architects to develop a final
design for the Fire Fighting Academy. The compensation for the
design services was a lump sum of $363,000. The design architect
would be responsible for project schematics, design development and
construction plans for a classroom/administration building and a
collection of physical training facilities including a burn building and
drafting pit (used for training in fighting actual fires in a controlled
environment), an observation tower (used to supervise the training),
a gas training facility (to train in fighting gas fires), and a connection
to the adjacent reservoir as a water supply. The architect would also
be required to administer the construction contract, ascertaining that
the contractor proceeded according to contractual specifications.

The original criteria the Designer Selection Board of the DCPO
established for the selection of a project designer included past
experience in designing a fire training facility. None of the design firms
that submitted applications had experience in designing a fire
academy. The final design contract was awarded in early January 1985
to a firm that did not have direct experience designing a fire academy.
The firm did, however, have experience designing facilities with an
educational mission and included in its application the name of a
consulting firm that had been involved in the design of the New York
City Fire Academy. By including this consulting firm in its appli-
cation, the design firm that was selected satisfied the Designer
Selection Board’s criteria.

Once the design contract was awarded, there were numerous delays
in the project's development, and numerous reasons for the delays.
There were many delays that resulted from the designer’s inexperience
designing this type of fire training facility. For example, the designer
had to spend time touring fire academies throughout New England
to understand the unique needs of this particular design project.

There were insufficient funds in the appropriation to cover the
design of the project. Original cost estimates for the project were

DESIGNER SELECTION

PROJECT DESIGN
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sometimes inaccurate, partly because of the lack of technical expertise
in the design of fire training facilities by the designers participating
in the project. The scope of work of the project changed more than
one hundred times, reducing significantly the nature of the physical
training facilities in the project.

Finally, approximately two years after the final design contract was
awarded, the construction contract went out to bid for the first time.
The revised scope of work included construction of a redesigned burn
building, an observation building, and an administration building, as
well as a tie-in with the nearby reservoir, the primary source of water
for the academy.

The original construction bid was publicly opened in March 1987.
All six bids received were at least one million dollars above the
estimated construction cost of $4.3 million in the project’s final design.

After reviewing the bids, the DCPO rejected all of them and stated
that they would need to review the scope of work again to bring the
project into alignment with the budget. The DCPO subsequently
developed a new scope of work for the second round of bidding. This
new scope of work reduced the project to an administration building,
a pump house, and some underground piping for the water supply.
Gone from this newest scope of work were most of the physical
training facilities originally called for by the Fire Fighting Academy.

The DCPO received two general contractor bids for this project.
The project was awarded to the low bidder for an estimated
construction cost of approximately $4.5 million. As required of all
general contractors, this firm had been pre-qualified by the DCPO
according to their standardized rating scale. As part of the contract
and as required by statute, the general contractor was responsible for
coordinating and managing subcontractors selected by the general
contractor from the filed sub-bids submitted to the DCPO. Thirteen
subcontracted trades were involved in this contract, which created a
significant management problem for the general contractor, and
created a potentially tense situation with so many unrelated parties
involved in the project.

From the beginning, there were numerous delays resulting from
disputes among the DCPO, the designer, and the contractor. Several

CONTRACTOR SELECTION AND CONSTRUCTION
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disputes required the involvement of official arbitrators. The original
contract stipulated a completion date for the project of September 6,
1988, but this date was extended to October 7 with approved change
orders.

Originally, the DCPO alleged that the contractor was 156 days in
default on its contract and was considering assessing liquidated
damages of $78,000. The two parties negotiated an agreement in this
case in which the DCPO withdrew its claim in exchange for the
contractor’s withdrawing claims against the DCPO for late payment
of the contract.

The project is now substantially complete, but all that has been built
is an administration building with little more training capability than
had existed previously, even though the director of the academy had
stated that the real need was for the physical training facilities which
were not built.

The project’s original $5 million appropriation has already been
expended. Supplemental funding in the amount of $6 million, to
complete the training facility, has been requested and approved.
Although frozen for several months due to budgetary restraints, the
money has been released and phase two of the project is going forward.
A contractor has been selected and will begin construction of the burn
building and tower, the drafting pit and the gas training facility.

One of the primary issues raised by this public construction case
is the impact on cost estimates and project plans of feasibility studies
when projects continue over an extended period of time. Feasibility
studies, by their nature, are imperfect plans that will necessarily be
subject to changes in the economy, changes in building codes, or
changing needs. It is not surprising that a final product will differ from
its feasibility study when a project has a five or six year duration. In
a successfully managed public construction project, however, the
difference between the study and the final product should be
minimized.

The construction of the Fire Fighting Academy project also
suggests that the DCPO should be permitted to decide, on a case-
by-case basis, whether to allow the study designer to follow through
to final design and construction. In this model, using a single designer

CASE ANALYSIS
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can shorten the length of a project and provide continuity in the
design. There is no need to undergo multiple selection processes, there
is no need to transfer information from one designer to another, there
is an opportunity to maintain working relationships throughout the
project. Furthermore, in very technical design problems like that of
a Fire Fighting Academy, the pool of qualified and experienced
designers might be very small, and it makes sense not torequire finding
more than one designer for a complicated technical project.

This case also brings into question barriers to the use ofalternative
construction methods. Particularly for technical projects, it may be
more efficient and economical for the state to encourage alternative
methods.

This project also calls into question the filed sub-bid process.
Although general contractors are required to work with subcontrac-
tors identified through filed sub-bid procedures, there is no guarantee
that the general contractor will have the temperament or the manage-
ment ability to work with the particular sub-bidders selected. There
are also fewer controls on sub-bidders. They are not pre-qualified by
the DCPO, nor are they required to provide a portion of their work
to woman or minority-owned businesses.

The filed sub-bid process sets up a situation in which sub-bidders
may be required to work together whether they have amicable
relationships or not. Projects are often more successful when a team
is created by the architect, the contractor and the awarding authority.
The laws and procedures for the public construction should encourage
teamwork among all parties, and build in incentives for meeting
deadlines.
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These four case studies present a diverse picture of public
construction in Massachusetts under Chapter 579 of the Acts of 1980.
Each of these studies presents specific instances in which the reforms
created by the law were successful in achieving their objectives, and
instances in which the restrictions created by the law were counter-
productive to effective public management. Together, these cases also
provide some insights into the need to reconsider aspects of the public
construction reforms.

The cases demonstrate that, for the most part, the law has been
working well. On the positive side, the safeguards against corruption
have been successful. On the negative side, however, has been the
tendency of these public construction projects to take a long time.
The safeguards against corruption have, in some instances, created
excessive procedural delays.

These cases suggest that the state should continue to make changes
in the public construction laws that would significantly ease some of
the procedural burdens of the public construction process. In 1984,
the state reduced some of the public construction procedural
requirements for cities and towns. In January 1990, the state raised
the municipal designer selection threshold to $lOO,OOO, and again, in
July 1990 the state raised the designer selection threshold to $lOO,OOO
for state agencies.

There are other specific changes that the state could make. The state
should carefully review the entire filed sub-bid process, to determine
whether it accomplishes the goals of fair contract awards and efficient
public construction. The state should similarly consider raising the
contractor selection threshold to $lOO,OOO. The state should also
consider revising the public construction process for low-cost projects
by instituting procedures that safeguard the process but that are
minimally burdensome to cities and towns.

The four public construction cases support a continued review of
the procedures used to implement the state’s public construction laws.
Many of the cities and towns of the Commonwealth may have neither
the funds nor the technical expertise to meet the letter of the current
law in all cases. The spirit of the law would not be violated by relaxing
some of the restrictions in current public construction procedures.

CONCLUSIONS
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As the state plans its massive agenda for repairing its aging
infrastructure and for new public construction, it is essential that these
projects be completed efficiently and economically. Furthermore, the
state’s budget crisis means that it is even more critical that the state
safeguard the expenditure of public funds. Carefully crafted public
construction laws and regulations are the most reliable means for the
state to guarantee that in its public construction projects, the cities,
towns, and public agencies of the Commonwealth of Massachusetts
receive the highest quality construction for the least amount of money
possible.
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In doing its analysis of the public construction regulations, the
Committee interviewed and consulted with many individuals
throughout the state. The Committee is indebted to all the people who
contributed their time, knowledge, and suggestions for this report.
Their participation and provision of information does not imply their
agreement with the recommendations included in this report.
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