
No. 741SENATE
By Mr. Harold, a petition (accompanied by bill, Senate, No. 741)

of Paul D. Harold, Thomas F. Reilly, Middlesex County District
Attorney, Stanley C. Rosenberg and Nancy Achin Sullivan for legis-
lation to amend the laws relative to the operation ofcertain watercraft.
The Judiciary.

In the Year One Thousand Nine Hundred and Ninety-Two,

An Act amending the laws regarding the operation of certain
WATERCRAFT.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section lof chapter 908 of the General Laws,
2 as appearing in the 1990 Official Edition, is hereby amended by
3 inserting the following paragraph between the eighth and ninth
4 paragraphs:
5 “Identification number”, the number awarded to a vessel
6 subject to this chapter and upon approval of an application for
7 a certificate of number.
8 Said section lis hereby further amended by inserting the
9 following paragraph between the tenth and eleventh para-

-10 graphs:
11 “Like offense”, as used in subsection (a) of section 8, shall
12 mean any violation of paragraph (1) of subsection (a) of section 8
13 of this chapter, of any violation of subparagraph (1) of para-
-14 graph (a) of subsection (1) of section 24 of chapter 90.
15 Said section lis hereby further amended by inserting the
16 following paragraph between the seventeenth and eighteenth
17 paragraphs:
18 “Registrar”, the registrar of motor vehicles.

1 SECTION 2. Paragraph (1) of subsection (a) of section Bof
2 chapter 908 of the General Laws, as appearing in the 1990Official
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3 Edition, is hereby amended by striking out said paragraph in its
4 entirety, consisting of lines 8 through 12, inclusive, and inserting
5 in place thereof the following:
6 Section 8. (a)(1) No person shall operate any vessel on the
7 waters of the commonwealth or upon any waterway to which the
8 public has a right of access, or upon any waterway to which
9 members of the public have access as invitees or licensees while

10 such person is under the influence of intoxicating liquor or
11 marihuana, narcotic drugs, depressant or stimulant substances,
12 all as defined in chapter ninety-four C, or the vapors of glue.
13 Said paragraph is hereby further amended by adding the
14 following subparagraphs:
15 (a) Whoever so operates any vessel shall be punished by a fine
16 of not less than one hundred nor more than one thousand dollars,
17 or by imprisonment for not more than two and one-half years,
18 or both.
19 If the defendant has been previously convicted or assigned to
20 an alcohol education or rehabilitation program by a court of the
21 commonwealth because of a like offense within six years preceding
22 the date of the commission of the offense for which he has been
23 convicted, the defendant shall be punished by a fine of not less
24 than three hundred nor more than one thousand dollars and by
25 imprisonment for not less than fourteen days nor more than two
26 and one-half years, provided that the sentence imposed upon such
27 person shall not be reduced to less than fourteen days, nor
28 suspended, nor shall any such person be eligible for probation,
29 parole, or furlough or receive any deduction from his sentence
30 for good conduct until he shall have served fourteen days of such
31 sentence; provided, however, that the commissioner of correction
32 may, on the recommendation of the warden, superintendent, or
33 other person in charge of a correctional institution, or the admin-
-34 istrator of a county correctional institution, grant to an offender
35 committed under this paragraph a temporary release in the
36 custody of an officer of such institution for the following purposes
37 only; to attend the funeral of a relative; to visit a critically ill
38 relative, to obtain emergency medical or psychiatric services
39 unavailable at said institution, or to engage in employment
40 pursuant to a work release program.
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41 If the defendant has been previously convicted or assigned to
42 an alcohol education or rehabilitation program by a court of the
43 commonwealth because of a like offense two times within six years
44 preceding the date of the commission of the offense for which he
45 has been convicted, the defendant shall be punished by a fine of
46 not less than five hundred nor more than one thousand dollars
47 and by imprisonment for not less than six months nor more than
48 two and one-half years, provided that the sentence imposed upon
49 such person shall not be reduced to less than six months, nor
50 suspended, nor shall any person be eligible for probation, parole,
51 or furlough or receive any reduction from his sentence for good
52 conduct until he shall have served six months of such sentence;
53 provided, however, that the commissioner of correction may, on
54 the recommendation of the warden, superintendent, or other
55 person in charge of a correctional institution, or the administrator
56 of a county correctional institution, grant to an offender
57 committed under this paragraph a temporary release in the
58 custody of an officer of such institution for the following purposes
59 only: to attend the funeral of a relative; to visit a critically ill
60 relative; to obtain emergency medical or psychiatric services
61 unavailable at said institution; or to engage in employment
62 pursuant to a work release program; provided, further, that the
63 defendant shall serve such six month sentence in a correctional
64 facility specifically designated by the department of correction for
65 the incarceration and rehabilitation of those who operate while
66 under the influence of intoxicating liquor.
67 If the defendant has been previously convicted or assigned to
68 an alcohol education or rehabilitation program by a court of the
69 commonwealth because of a like offense three times within ten
70 years preceding the date of the commission of the offense for
71 which he has been convicted, the defendant shall be punished by
72 a fine of not less than five hundred nor more than one thousand
73 dollars and by imprisonment in the state prison for not less than
74 two and one-half years nor more than ten years or by such fine
75 and imprisonment in a jail or house of correction for not less than
76 one year nor more than two and one-half years; provided,
77 however, that the sentence imposed upon such person shall not
78 be reduced to less than one year nor suspended, nor shall any such
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person be eligible for probation, parole, or furlough or receive
any deduction from his sentence for good conduct until he shall
have served one year of such sentence; provided, further, that the
commissioner of correction may, on the recommendation of the
warden, superintendent, or other person in charge of a correc-
tional institution, or of the administrator of a county correctional
institution, grant to an offender committed under this paragraph a
temporary release in the custody of an officer of such institution
for the following purposes only: to attend the funeral of a relative;
to visit a critically ill relative; to obtain emergency medical or
psychiatric services unavailable at said institution; or to engage
in employment pursuant to a work release program.
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If the defendant has been previously convicted or assigned to
an alcohol education or rehabilitation program by a court of the
commonwealth because of a like offense four or more times within
ten years preceding the date of the commission of the offense for
which he has been convicted, the defendant shall be punished by
a fine of not less than one thousand nor more than one thousand
five hundred dollars and by imprisonment in the state prison for
not less than two and one-half years nor more than ten years, or
by such fine and imprisonment in a jail or house of correction
for not less than two years nor more than two and one-half years;
provided, however, that the sentence imposed upon such person
shall not be reduced to less than two years nor suspended, nor
shall any such person be eligible for probation, parole, or furlough
or receive any deduction from his sentence for good conduct until
he shall have served two years of such sentence; provided, further,
that the commissioner of correction may, on the recommendation
of the warden, superintendent, or other person in charge of a
correctional institution, or ofthe administrator of a county correc-
tional institution, grant to an offender committed under this para-
graph a temporary release in the custody of an officer of such insti-
tution for the following purposes only: to attend the funeral of
a relative; to visit a critically ill relative; to obtain emergency
medical or psychiatric services unavailable at said institution; or
to engage in employment pursuant to a work release program.
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115 (b) A prosecution commenced under the provisions of this

paragraph shall not be placed on file or continued without a116
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117 finding. No trial shall be commenced on a complaint alleging a
118 violation of this paragraph, nor shall any plea be accepted on such
119 a complaint, nor shall the prosecution on such a complaint be
120 transferred to another division of the district court or to a jury-
121 of-six session, until the court receives a report from the commis-
122 sioner of probation pertaining to the defendant’s record, if any,
123 of prior convictions of like offenses or of assignment to an alcohol
124 education or rehabilitation program because of a like offense;
125 provided, however, that the provisions of this paragraph shall not
126 justify the postponement of any such trial or of the acceptance
127 of any such plea for more than five working days after the date
128 of the defendant’s arraignment. The commissioner of probation
129 shall give priority to requests for such records.
130 (c) At any time before the commencement of a trial or
131 acceptance of a plea on a complaint alleging a violation of this
132 paragraph, the prosecutor may apply for the issuance of a new
133 complaint pursuant to section thirty-five A of chapter two
134 hundred and eighteen alleging a violation of this paragraph and
135 one or more prior like offenses. If such application is made upon
136 motion of the prosecutor, the court shall stay further proceedings
137 on the original complaint pending the determination of the appli-
138 cation for the new complaint. If a new complaint is issued, the
139 court shall dismiss the original complaint and order that further
140 proceedings on the new complaint be postponed until the
141 defendant has had sufficient time to prepare a defense.
142 (d) If a defendant waives right to a jury trial pursuant to
143 section twenty-six A of chapter two hundred and eighteen on a
144 complaint under this paragraph he shall be deemed to have waived
145 right to a jury trial on all elements of said complaint subject to
146 the right to appeal pursuant to section twenty-seven A of said
147 chapter two hundred and eighteen
148 (e) Except as provided herein the provisions of section eight
149 seven of chapter two hundred and seventy-six shall not apply to
150 any person charged with a violation of this paragraph if said
151 person has been convicted of or assigned to an alcohol education
152 or rehabilitation program because of a like offense by a court of
153 the commonwealth within a period of six years immediately
154 preceding the commission of the offense with which he is charged
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155 (f) Notwithstanding the provisions of section six Aof
156 chapter two hundred and seventy-nine, the court may order that
157 a defendant convicted of a violation of this subparagraph be
158 actually imprisoned only on designated weekends, evenings or
159 holidays; provided, however, that the provisions of this para-
-160 graph shall apply only to a defendant who has not been convicted
161 previously of a like offense or assigned to an alcohol education
162 or rehabilitation program within six years preceding the date of
163 the commission of the offense for which he has been convicted.

1 SECTION 3. Paragraph (2) of subsection (a) of section 8 of
2 chapter 908 of the General Laws, as appearing in the 1990 Official
3 Edition, is hereby amended by inserting in line 13, between the
4 number “(2)” and the word “In”, the letter: (a).
5 Said paragraph, as so appearing, is hereby further amended by
6 striking the sentence beginning at line 31 with the words “Evidence
7 that the defendant” and ending at line 35 with the words “so
8 admissible” and inserting in place thereof the following:
9 Evidence that the defendant failed or refused to consent to such

10 test or analysis shall not be admissible against him in a civil or
11 criminal proceeding, but shall be admissible in any action by the
12 registrar under this subsection. When there is no evidence
13 presented at a civil or criminal proceeding of the percentage, by
14 weight, of alcohol in the defendant’s blood, the presiding judge
15 at a trial before a jury shall include in his instructions to the jury
16 a statement of an arresting officer’s responsibilities upon arrest
17 of a person suspected to be operating a vessel under the influence
18 of alcohol and a statement: that a blood alcohol test may only
19 be administered with a person’s consent; that a person has a legal

20 right to take or not take such a test; that there may be a number
21 of reasons why such a test was not administered; that there shall
22 be no speculation as to the reason for the absence of a test and
23 no inference can be drawn from the fact that there was no evidence
24 or a blood alcohol test; and that a finding of guilty or not guilty
25 must be based solely on the evidence that was presented in the
26 case.
27 Said paragraph, as so appearing, is hereby further amended by
28 inserting in line 55, after the words “waters of the commonwealth,”
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29 the words; or upon any waterway to which the public has a
30 right of access, or upon any waterway to which members of the
31 public have access as invitees or- licensees.
32 Said paragraph is hereby further amended by deleting the
33 fourth through the eighth paragraphs, consisting of lines 69
34 through 111 inclusive, and inserting in place thereof the following
35 subparagraphs:
36 (b) If a person arrested for operating a vessel while under the
37 influence of intoxicating liquor refuses to submit to such test or
38 analysis, after having been informed that his license, permit or
39 right to operate motor vehicles shall be suspended and his certif-
-40 icate of number shall be revoked for a period of one hundred and
41 twenty days for such refusal, no such test or analysis shall be made,
42 but the officer before whom such refusal was made shall
43 immediately prepare a written report of such refusal. Such written
44 report of such refusal shall be endorsed by a third person who
45 shall have witnessed such refusal. Each such report shall be made
46 on a form approved by the registrar, and shall be sworn to under
47 the penalties of perjury by the officer before whom such refusal
48 was made. Each such report shall set forth the grounds for the
49 officer’s belief that the person arrested had been operating a vessel
50 while under the influence of intoxicating liquor, and shall state
51 that such person had refused to submit to such chemical test or
52 analysis when requested by such officer to do so. Each such report
53 shall be endorsed by the supervisor of such officer and shall be
54 sent forthwith to the registrar and to the director. Upon receipt
55 of such report, the registrar shall suspend any license or permit
56 to operate motor vehicles issued to such person under chapter 90
57 or the right of such person to operate motor vehicles in the
58 commonwealth under section ten for a period of one hundred and
59 twenty days, and the director shall revoke the certificate of number
60 of all vessels of such person and shall refuse to issue any certif-
-61 icate of number to such vessels for a period of one hundred and
62 twenty days. If it appears by the records of the director that such
63 person has exclusive control of any vessel as a manufacturer or
64 dealer or otherwise, the director shall revoke the certificate of
65 number of any or all vessels so owned or exclusively controlled
66 and shall refuse to issue any certificate of number to such vessels
67 for a period of one hundred and twenty days.
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68 (c) Any person whose license, permit or right to operate motor
69 vehicles has been suspended or whose certificate of number has
70 been revoked under this paragraph shall be entitled to a hearing
71 before the registrar which shall be limited to the following issues:
72 (1) did the officer have reasonable grounds to believe that such
73 person had been operating a vessel while under the influence of
74 intoxicating liquor on the waters of the commonwealth or upon
75 any waterway to which the public has a right of access, or upon
76 any waterway to which members of the public have access as
77 invitees or licensees, (2) was such person placed under arrest and
78 (3) did such person refuse to submit to such test or analysis. If,
79 after such hearing, the registrar finds on any one of the said issues
80 in the negative, the registrar shall reinstate such license, permit
81 or right to operate motor vehicles of such person and shall notify
82 the director of such reinstatement. Upon receipt of such
83 notification, the director shall reinstate such certificate of number
84 to the vessels of such person.
85 Notwithstanding any of the foregoing, any person whose certif-
-86 icate of number has been revoked under this paragraph may at
87 any time apply for and shall within fifteen days be granted a
88 hearing before the director for the purpose of requesting the
89 issuance of a certificate of number on the grounds of hardship
90 and the director may, in his discretion issue such certificate of
91 number under such terms and conditions as he deems appropriate
92 and necessary.

1 SECTION 4. Paragraph (3) of subsection (a) of section Bof
2 chapter 908 of the General Laws, as appearing in the 1990 Official
3 Edition, is hereby amended by deleting paragraph (3) in its entirety
4 and inserting in place thereof the following:
5 (3)(a). Notwithstanding any of the foregoing, any person
6 convicted of or charged with a violation of paragraph (1) and who
7 has not been previously convicted or assigned to an alcohol
8 education or rehabilitation program because of a like offense,
9 may, if he consents, be placed on probation for not more than

10 two years and shall, as a condition of probation, be ordered to
11 complete a boating safety education course, if he has not
12 previously completed one and received a certificate of same and
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13 to an alcohol education program, and, if deemed necessary by the
14 court, to an alcohol treatment or rehabilitation program provided
15 or sanctioned by the division of alcoholism, and comply with all
16 conditions of said programs. Such conditions of probation shall
17 specify a date before which such boating safety education course,
18 alcohol education program, and alcohol treatment or rehabilita-
-19 tion program must be attended and completed. Such order of
20 probation shall be in addition to any penalties imposed as
21 provided in paragraph (1) of this subsection.
22 Notwithstanding any of the above provisions, a judge, before
23 imposing sentence on a defendant who pleads guilty to or is found
24 guilty of a violation of paragraph (1) and who has not been
25 convicted or assigned to an alcohol education or rehabilitation
26 program by a court of the commonwealth because of a like offense
27 two or more times within six years of the date of the commis-
-28 sion of the offense for which he has been convicted shall receive
29 a report from the probation staff of the court which shall include
30 but not be limited to a copy of the defendant’s operating record,
31 the criminal record of the defendant, if any, and such information
32 as may be available as to the defendant’s use of alcohol and may,
33 upon a written finding that appropriate and adequate treatment
34 is available to the defendant and the defendant would benefit from
35 such treatment and that the safety of the public would not be
36 endangered, with the defendant’s consent place a defendant on
37 probation for two years, provided that a condition of such
38 probation shall be that the defendant be confined for no less than
39 fourteen days in a residential alcohol treatment program, as
40 provided or sanctioned by the division of alcoholism, pursuant
41 to regulations to be promulgated by said division in consultation
42 with the department of correction and with the approval of the
43 secretary of human services or at any other facility so sanctioned
44 or regulated as may be established by the commonwealth or any
45 political subdivision thereof for the purpose of alcohol or drug
46 treatment or rehabilitation, and comply with all conditions of said
47 residential alcohol treatment program. Such condition of
48 probation shall specify a date before which such residential
49 alcohol treatment program shall be attended and completed.
50 (b) Failure of the defendant to comply with said conditions and
51 any other terms of probation as imposed under this para-
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52 graph shall be reported forthwith to the court and proceedings
53 under the provisions of section three of chapter two hundred and
54 seventy-nine shall be commenced. In such proceedings, such
55 defendant shall be taken before the court and if the court finds
56 that he has failed to attend or complete the boating safety
57 education course or the alcohol education or rehabilitation
58 program, or the residential alcohol treatment program before the
59 date specified in the conditions of probation, the court shall
60 forthwith specify a second date before which such defendant shall
61 attend or complete such program and, unless such defendant
62 shows extraordinary and compelling reasons for such failure, shall
63 forthwith sentence him to imprisonment for not less than two
64 days; provided, however, that such sentence shall not be reduced
65 to less than two days, nor suspended, nor shall such person be
66 eligible for furlough or receive any deduction from his sentence
67 for good conduct until he shall have served two days of such
68 sentence; and provided, further, that the commissioner of
69 correction may, on the recommendation of the warden, superin-
-70 tendent, or other person in charge of a correctional institution,
71 or of the administrator of a county correctional institution, grant
72 to an offender committed under this paragraph a temporary
73 release in the custody of an officer of such institution for the
74 following purposes only: to attend the funeral of a relative; to visit
75 a critically ill relative; to obtain emergency medical or psychiatric
76 services unavailable at said institution; or to engage in
77 employment pursuant to a work release program. If such
78 defendant fails to attend or complete the residential alcohol
79 treatment program before the second date specified by the court,
80 further proceedings pursuant to said section three of said
81 chapter two hundred and seventy-nine shall be commenced, and
82 the court shall forthwith sentence the defendant to imprisonment
83 for not less than fourteen days; provided, however, that such
84 sentence shall not be reduced to less than fourteen days, nor
85 suspended, nor shall such person be eligible for furlough or receive
86 any deduction from his sentence for good conduct until he shall
87 have served fourteen days of such sentence; and provided further
88 that the commissioner of correction may, on the recommendation
89 of the warden, superintendent, or other person in charge of a



1992] SENATE - No. 741 11

90 correctional institution, or of theadministrator of a county correc-
-91 tional institution, grant to an offender committed under this para-
-92 graph a temporary release in the-custody of an officer of such insti-
-93 tution for the following purposes only: to attend the funeral of
94 a relative; to visit a critically ill relative; to obtain emergency
95 medical or psychiatric services unavailable at said institution; or
96 to engage in employment pursuant to a work release program.
97 (c) The defendant shall pay for the cost of the services provided
98 by the boating safety education course, the alcohol education or
99 rehabilitation program, and the residential alcohol treatment

100 program; however, no person shall be excluded from said
101 programs for inability to pay, provided that such person files an
102 affidavit of indigency or inability to pay with the court, that
103 investigation by the probation officer confirms such indigency or
104 establishes that the payment of such fee would cause a grave and
105 serious hardship to such individual or to the family of such
106 individual, and that the court enters a written finding thereof. In
107 lieu of waiver of the entire amount of said fee, the court may direct
108 such individual to make partial or installment payments of the
109 cost of said program.

1 SECTION 5. Subsection (a) of section Bof chapter 908 of the
2 General Laws, as appearing in the 1991 Official Edition, is hereby
3 amended by adding the following paragraph:
4 (4)(a) A conviction of a violation of paragraph (1) shall revoke
5 the license or right to operate motor vehicles and the certificate
6 of number of all vessels of the person so convicted, including any
7 vessels over which the person so convicted has exclusive control
8 as a manufacturer or dealer or otherwise, and no appeal, motion
9 for new trial or exceptions shall operate to stay the revocation

10 of the license, right to operate, or certificate of number. Such
11 revoked license and certificate of number shall immediately be
12 surrendered to the prosecuting officer who shall forward the
13 license to theregistrar and the certificate of number to the director.
14 The court shall report immediately any revocation, under this
15 paragraph, of a license or right to operate to the registrar and to
16 the police department of the municipality in which the defendant
17 is domiciled and any revocation, under this paragraph, of a certif-
-18 icate of number to the director.
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19 (b) Where the license, right to operate or certificate of number
20 has been revoked under this paragraph, and such person has not
21 been convicted of a like offense or has not been assigned to an
22 alcohol education or rehabilitation program because of a like of
23 fense by a court of the commonwealth within a period of six years
24 preceding the date of the commission of the offense for which he
25 has been convicted, the registrar shall not restore the license or
26 reinstate the right to operate to such person and the director shall
27 not issue a certificate of number to the vessels of such person
28 unless the prosecution of such person has terminated in favor of
29 the defendant, until one year after the date of conviction;
30 provided, however, that if such person has been placed under
31 probation as provided by paragraph (3) of this subsection and has
32 successfully completed all terms of such probation, the registrar
33 shall not restore the license or reinstate the right to operate to
34 such person and the director shall not issue a certificate of number
35 to the vessels of such person until forty-five days after the date
36 of conviction.
37 Where the license, right to operate or certificate of number of
38 a person has been revoked under this paragraph, and such person
39 has been previously convicted of or assigned to an alcohol
40 education or rehabilitation program by a court of the common-
-41 wealth because of a like offense within a period of six years
42 preceding the date of the commission of the offense for which such
43 person has been convicted, the registrar shall not restore the
44 license or reinstate the right to operate and the director shall not
45 issue a certificate of number to the vessels of such person unless
46 the prosecution of such person has terminated in favor of the
47 defendant, until two years after the date of the conviction;
48 provided, however, that such person may, after the expiration of
49 one year from the date of conviction, apply for and shall be
50 granted a hearing before the registrar for the purpose ofrequesting
51 the issuance of a new license on a limited basis on the grounds
52 of hardship and a showing by the person that the causes of the
53 present and past violations have been dealt with or brought under
54 control and the registrar may, in his discretion, issue such a license
55 under such terms and conditions as he deems appropriate and
56 necessary.
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57 Where the license, right to operate or certificate of number of
58 any person has been revoked under this paragraph and such
59 person has been previously convicted or assigned to an alcohol
60 education or rehabilitation program because of a like offense by
61 a court of the commonwealth two times within a period of six
62 years preceding the date of commission of the offense for which
63 he has been convicted or where the license or right to operate has
64 been revoked pursuant to section twenty-three of chapter ninety
65 due to a violation of said section due to a prior revocation for
66 a like offense, the registrar shall not restore the license or reinstate
67 the right to operate and the director shall not issue a certificate
68 of number to the vessels of such person, unless the prosecution
69 of such person has terminated in favor of the defendant, until five
70 years after the date of conviction; provided, however, that such
71 person may, after the expiration of two years from the date of
72 conviction, apply for and shall be granted a hearing before the
73 registrar for the purpose ofrequesting the issuance of a new license
74 on a limited basis on the grounds of hardship and a showing by
75 the person that the causes of the present and past violations have
76 been dealt with or brought under control and the registrar may,
77 in his discretion, issue such a license under such terms and
78 conditions as he deems appropriate and necessary.
79 Where the license, right to operate, or certificate of number of
80 a person has been revoked under this paragraph and such person
81 has been previously convicted or assigned to an alcohol education
82 or rehabilitation program by a court of the commonwealth
83 because of a like offense three times within a period of ten years
84 preceding the date of the commission of the offense for which such
85 person has been convicted, the registrar shall not restore the
86 license or reinstate the right to operate and the director shall not
87 issue a certificate of number to the vessels of such person unless
88 the prosecution of such person has terminated in favor of the
89 defendant, until ten years after the date of the conviction;
90 provided, however, that such person may, after the expiration of
91 five years from the date of conviction, apply for and shall be
92 granted a hearing before the registrar for the purpose of requesting
93 the issuance of a new license on a limited basis on the grounds
94 of hardship and a showing by the person that the causes of the
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present and past violations have been dealt with or brought under
control and the registrar may, in his discretion, issue such a license
under such terms and conditions as he deems appropriate and
necessary.

95
96
97
98

Where the license, right to operate or certificate of number of
a person has been revoked under this paragraph and such person
has been previously convicted or assigned to an alcohol education
or rehabilitation program by a court of the commonwealth
because of a like offense four or more times within a period of
ten years preceding the date of the commission of the offense for
which such person has been convicted, the registrar shall not
restore the license or reinstate the right to operate and the director
shall not issue a certificate of number to the vessels of such person
unless the prosecution of such person has terminated in favor or
the defendant, until fifteen years after the date of the conviction;
provided, however, that such person may, after the expiration of
seven years from the date of conviction, apply for and shall be
granted a hearing before the registrar for the purpose ofrequesting
the issuance of a new license on a limited basis on the grounds
of hardship and a showing by the person that the causes of the
present and past violations have been dealt with or brought under
control and the registrar may, in his discretion, issue such a license
under such terms and conditions as he deems appropriate and
necessary.
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Notwithstanding any of the foregoing, any person whose certif-
icate of number has been revoked under this paragraph may at
any time apply for and shall within fifteen days be granted a
hearing for the purpose of requesting the issuance of a certificate
of number on the grounds of hardship and the director may, in
his discretion, issue such certificate of number under such terms
and conditions as he deems appropriate and necessary.
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Notwithstanding any of the foregoing, no new license shall be
issued or right to operate be reinstated by the registrar, nor shall
any certificate of number be issued to any person convicted of
a violation of paragraph (1) until ten years after the date of
conviction in case the registrar or director determines upon
investigation and after hearing that the action of the person so
convicted in committing such offense caused an accident resulting
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133 in the death of another, nor at any time after a subsequent
134 conviction of such an offense, whenever committed, in case the
135 registrar or director determines-in the manner aforesaid that the
136 action of such person, in committing the offense of which he was
137 so subsequently convicted, caused an accident resulting in the
138 death of another.
139 For the purposes of this subsection, a person shall be deemed
140 to have been convicted if he pleaded guilty or nolo contendere
141 or was found or adjudged guilty by a court of competent juris-
142 diction, whether or not he was placed on probation without
143 sentence or under a suspended sentence or the case was placed
144 on file, and a license may be revoked under this subsection
145 notwithstanding the pendency of a prosecution upon appeal or
146 otherwise after such aconviction. Where there has been more than
147 one conviction in the same prosecution, the date of the first
148 conviction shall be deemed to be the date of conviction under this
149 paragraph.

SECTION 6. Subsection (b) of section eight of chapter 908
of the General Laws, as appearing in the 1990 Official Edition,
is hereby amended by deleting in line 116 the words “operate any
motorboat or vessel or”.

1
2
3
4

Said subsection (b), as so appearing, is hereby further amended
by inserting in line 110,between the words “waters of the common-
wealth” and “negligently” the following words: or upon any
waterway to which the public has a right of access, or upon any
waterway to which members of the public have access as invitees
or licensees.

5
6
7
8
9

10
Subsection (c) of said section, eight, as so appearing, is hereby

amended by inserting in line 122, between the words “waters of
the commonwealth” and “towing” the following words: or
upon any waterway to which the public has a right of access, or
upon any waterway to which members of the public have access
as invitees or licensees.

II
12
13
14
15
16

1 SECTION 7. Subsection (e) of section Bofchapter 908 of the
2 General Laws, as appearing in the 1990 Official Edition, is hereby
3 amended by deleting said subsection in its entirety and inserting
4 in place thereof the following;
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5 (e)(1) Whoever upon any waters of the commonwealth or upon
6 any waterway to which the public has a right of access, or upon
7 any waterway to which members of the public have access as
8 invitees or licensees, operates a vessel recklessly, or operates a
9 vessel negligently so that the lives or safety of the public might

10 be endangered, or upon a bet or wager or in a race, or whoever
11 operates a vessel for the purpose of making a record and thereby
12 violates any provision of this paragraph or regulation promul-
13 gated hereunder which the director is hereby authorized to make,
14 or whoever without stopping and making known his name,
15 residence and the identification number of his vessel goes away
16 after knowingly colliding with or otherwise causing injury to any
17 other vessel or property, or whoever knowingly makes any false
18 statement in an application for a certificate of number of a vessel
19 shall be punished by a fine of not less than fifty dollars nor more
20 than five hundred dollars or by imprisonment for not less than
21 thirty days nor more than two years, or both.
22 Whoever uses a vessel without authority knowing that such use
23 is unauthorized shall, for the first offense be punished by a fine
24 of not less than fifty dollars nor more than five hundred dollars
25 or by imprisonment for not less than thirty days nor more than
26 two years, or both, and for a second offense by imprisonment in
27 the state prison for not more than five years or in a house of
28 correction for not less than thirty days nor more than two and
29 one-half years, or by a fine of not more than one thousand dollars.
30 or by both such fine and imprisonment; and whoever is found
31 guilty of a third or subsequent offense of such use without
32 authority committed within five years of the earliest of his two
33 most recent prior offenses shall be punished by a fine of not less
34 than two hundred dollars nor more than one thousand dollars or
35 by imprisonment for not less than six months nor more than two
36 and one-half years in a house of correction or for not less than
37 two and one-half years nor more than five years in the state prison
38 or by both fine and imprisonment.
39 Whoever upon any waters of the commonwealth or upon any
40 waterway to which the public has a right of access, or upon any
41 waterway to which members of the public have access as invitees
42 or licensees operates a vessel and, without stopping and making
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43 known his name, residence and the identification number of his
44 vessel, goes away after knowingly colliding with or otherwise
45 causing injury to any person shall be punished by imprisonment
46 for not less than two months nor more than two years.

47 A summons may be issued instead of a warrant for arrest upon
48 a complaint for a violation of any provision of this paragraph if
49 in the judgment of the court or justice receiving the complaint
50 there is reason to believe that the defendant will appear upon a
51 summons.
52 (2) A conviction of a violation of this subsection shall be
53 reported forthwith by the court or magistrate to the registrar, who
54 may in any event, and shall unless the court or magistrate
55 recommends otherwise, revoke immediately the license or right
56 to operate and to the director, who may in any event, and shall
57 unless the court or magistrate recommends otherwise, revoke
58 immediately the certificate of number of all vessels of the person
59 so convicted, including any vessels over which the person so
60 convicted has exclusive control as a manufacturer or dealer or
61 otherwise. No appeal, motion for new trial or exceptions shall
62 operate to stay the revocation of such license, right to operate or
63 certificate of number. The provisions of section thirteen of
64 chapter thirty A shall not apply to this mandatory revocation.
65 (3) The registrar, after having revoked the license or right to
66 operate of any person under this subsection, in his discretion may
67 issue a new license or reinstate the right to operate and the director
68 may issue a new certificate of number, if the prosecution of such
69 person in the superior court has terminated in favor of the
70 defendant or after an investigation or upon hearing, the registrar
71 may issue a new license or reinstate the right to operate and the
72 director may issue a new certificate of number to a person
73 convicted in any court of the violation of any provision of this
74 subsection; provided, that no license shall be issued by the
75 registrar and no certificate of number shall be issued by the
76 director to any person convicted of going away without stopping
77 and making known his name, residence and the certificate of
78 number of his vessel after having, while operating such vessel upon
79 any such waters, knowingly collided with or otherwise caused
80 injury to any person, or to any person adjudged a delinquent child
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by reason thereof under the provisions of section fifty-eight B of
chapter one hundred and nineteen, until one year after the date
of revocation following his original conviction or adjudication if
for a first offense or until two years after the date of revocation
following any subsequent conviction or adjudication, or to any
person convicted of using a vessel knowing that such use is
unauthorized, until one year after the date of revocation following
his original conviction or adjudication iffor a first offense or until
three years after the date of revocation following any subsequent
conviction or adjudication, or to any person convicted of violating
any other provision of this subsection until sixty days after the
date of revocation following his original conviction if for a first
offense, or one year after the date of revocation following any
subsequent conviction within a period of three years. But the
registrar, after investigation, may at any time rescind the
revocation of a license or right to operate revoked because of a
conviction of operating a vessel upon any such waters negligently
so that the lives or safety of the public might be endangered and
the director after investigation, may at any time rescind the
revocation of a certificate of number revoked because of a
conviction of operating a vessel upon any such waters negligently
so that the lives or safety of the public might be endangered.
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Notwithstanding any of the foregoing, any person whose certif-
icate of number has been revoked under this subsection may at
any time and shall within fifteen days be granted a hearing for
the purpose of requesting the issuance of a certificate of number
on the grounds of hardship and the registrar may, in his discretion,
issue such certificate of number under such terms and conditions
as he deems appropriate and necessary.
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(4) The prosecution of any person for the violation of any
provision of this subsection, if a subsequent offense, shall not,
unless the interests of justice require such disposition, be placed
on file or otherwise disposed of except by trial, judgment and
sentence according to the regular course of criminal proceedings;
and such a prosecution shall be otherwise disposed of only on
motion in writing stating specifically the reasons therefor and
verified by affidavits if facts are relied upon. If the court or
magistrate certifies in writing that it is satisfied that the reasons
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119 relied upon are sufficient and that the interests of justice require
120 the allowance of the motion, the motion shall be allowed and the
121 certificate shall be filed in the case. A copy of the motion and
122 certificate shall be sent by the court or magistrate forthwith to
123 the director.

1 SECTION 8. Section 8 of chapter 908 of the General Laws,
2 as appearing in the 1990 Official Edition, is hereby amended by
3 adding the following subsection:
4 (f) In any prosecution commenced pursuant to this section,
5 introduction into evidence of a prior conviction or prior finding
6 of sufficient facts by either original court papers or certified
7 attested copy of original court papers, accompanied by a certified
8 attested copy of the biographical and informational data from
9 official probation office records, shall be prima facie evidence that

10 a defendant has been convicted previously or assigned to an
11 alcohol education or rehabilitation program because of a like
12 offense by a court of the commonwealth one or more times within
13 a period of six years preceding the date of commission of the
14 offense for which said defendant is being prosecuted.

1 SECTION 9. Chapter 908 of the General Laws, as appearing
2 in the 1990 Official Edition, is hereby amended by inserting after
3 section 8 the following sections:
4 Section BA. (1) Whoever operates a vessel on the waters of the
5 commonwealth or upon any waterway to which the public has
6 a right of access, or upon any waterway to which members of the
7 public have access as invitees or licensees while under the influence
8 of intoxicating liquor, or marihuana, narcotic drugs, depressants,
9 or stimulant substances, all as defined in chapter ninety-four C,

10 or the vapors of glue, and so operates said vessel recklessly or
11 negligently so that the lives or safety of the public might be
12 endangered, and by any such operation so described causes serious
13 bodily injury, shall be punished by imprisonment in the state
14 prison for not less than two and one-half years nor more than
15 ten years and by a fine of not more than five thousand dollars,
16 or by imprisonment in a jail or house of correction for not less
17 than six months nor more than two and one-half years and by
18 a fine of not more than five thousand dollars.
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19 The sentence imposed upon such person shall not be reduced
20 to less than six months, nor suspended, nor shall any person
21 convicted under this paragraph be eligible for probation, parole,
22 or furlough or receive any deduction from his sentence until such
23 person has served at least six months of such sentence; provided,
24 however, that the commissioner of correction may, on the
25 recommendation of the warden, superintendent, or other person
26 in charge of a correctional institution, grant to an offender
27 committed under this paragraph a temporary release in the
28 custody of an officer of such institution for the following purposes
29 only; to attend the funeral of a relative; to visit a critically ill
30 relative; to obtain emergency medical or psychiatric services
31 unavailable at said institution; or to engage in employment
32 pursuant to a work release program. Prosecutions commenced
33 under this paragraph shall neither be continued without a finding
34 nor placed on file.
35 The provisions of section eighty-seven of chapter two hundred
36 and seventy-six shall not apply to any person charged with a
37 violation of this section.
38 (2) Whoever operates a vessel on the waters of the common-
-39 wealth or upon any waterway to which the public has a right of
40 access, or upon any waterway to which members of the public
41 have access as invitees or licensees while under the influence of
42 intoxicating liquor, or of marihuana, narcotic drugs, depressants
43 or stimulant substances, all as defined in chapter ninety-four C,
44 or vapors of glue, and by any such operation causes serious bodily
45 injury, shall be punished by imprisonment in a jail or house of
46 correction for not less than thirty days nor more than two and
47 one-half years, or by a fine of not less than three thousand dollars,
48 or both.
49 (3) For the purposes of this section “serious bodily injury” shall
50 mean bodily injury which creates a substantial risk of death or
51 which involves either total disability or the loss or substantial
52 impairment of some bodily function for a substantial period of
53 time.
54 (4) A conviction of a violation of this section shall revoke the
55 license or right to operate motor vehicles and the certificate of
56 number of all vessels of the person so convicted, including any
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57 vessels over which the person so convicted has elusive control as
58 a manufacturer or dealer or otherwise. For a period of two years
59 after the date of the conviction. No appeal, motion for new trial
60 or exceptions shall operate to stay the revocation of the license,
61 right to operate, or certificate of number; provided, however, that
62 such license, right to operate and certificate of number shall be
63 restored if the prosecution of such person ultimately terminates
64 in favor of the defendant. Such revoked license and certificate of
65 number shall immediately be surrendered to the prosecuting
66 officer who shall forward the license to the registrar and the certif-
-67 icate of number to the director. The court shall report immediately
68 any revocation, under this paragraph, of a license or right to
69 operate to the registrar and to the police department of the
70 municipality in which the defendant is domiciled and any
71 revocation, under this paragraph, of a certificate of number to
72 the director.
73 Notwithstanding the foregoing, any person whose certificate of
74 number has been revoked under this section may at any time apply
75 for and shall within fifteen days be granted a hearing for the
76 purpose of requesting the issuance of a certificate of number on
77 the grounds of hardship and the director may, in his discretion,
78 issue such certificate of number under such terms and conditions
79 as he deems appropriate and necessary.
80 Section 88. (1) Whoever operates a vessel on the waters of the
81 commonwealth or upon any waterway to which the public has
82 a right of access, or upon any waterway to which members of the
83 public have access as invitees or licensees while under the influence
84 of intoxicating liquor, or of marihuana, narcotic drugs,
85 depressants, or stimulant substances, all as defined in
86 chapter ninety-four C, or the vapors of glue, and so operates said
87 vessel recklessly or negligently so that the lives or safety of the
88 public might be endangered, and by any such operation so
89 described causes the death of another person, shall be guilty of
90 homicide by a vessel while under the influence of an intoxicating
91 substance, and shall be punished by imprisonment in the state
92 prison for not less than two and one-half years nor more than
93 fifteen years and a fine of not more than five thousand dollars,
94 or by imprisonment in a jail or house of correction for not less
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than one year nor more than two and one-half years and a fine
of not more than five thousand dollars. The sentence imposed
upon such person shall not be reduced to less than one year, nor
suspended, nor shall any person convicted under this paragraph be
eligible for probation, parole, or furlough or receive any deduction
from his sentence until such person has served at least one year
of such sentence; provided, however, that the commissioner of
correction may, on the recommendation of the warden,
superintendent, or other person in charge of a correctional insti-
tution, or the administrator of a county correctional institution,
grant to an offender committed under this paragraph a temporary
release in the custody of an officer of such institution for the
following purposes only: to attend the funeral of arelative; to visit
a critically ill relative; to obtain emergency medical or psychiatric
services unavailable at said institution; or to engage in
employment pursuant to a work release program. Prosecutions
commenced under this section shall neither be continued without
a finding nor placed on file.
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The provisions of section eighty-seven of chapter two hundred
and seventy-six, shall not apply to any person charged with a
violation of this section.
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(2) Whoever operates a vessel on the waters of the common-
wealth or upon any waterway to which the public has a right of
access, or upon any waterway to which members of the public
have access as invitees or licensees while under the influence of
intoxicating liquor, or of marihuana, narcotic drugs, depressants
or stimulant substances, all as defined in chapter ninety-four C,
or the vapors of glue, or whoever operates a vessel recklessly or
negligently so that the lives or safety of the public might be
endangered and by any such operation causes the death of another
person, shall be guilty of homicide by a vessel and shall be
punished by imprisonment in a jail or house of correction for not
less than thirty days nor more than two and one-half years, or
by a fine of not less than three hundred nor more than three
thousand dollars, or both.
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130 (3) A conviction of a violation of this section shall revoke the

license or right to operate motor vehicles and the certificate of
number of all vessels of the person so convicted, including any

131
132



SENATE -No. 7411992] 23

133 vessels over which the person so convicted has exclusive control
134 as a manufacturer or dealer or otherwise, for a period of ten years
135 after the date of the conviction. A conviction of a subsequent
136 violation of this section shall revoke the license or right to operate
137 motor vehicles and the certificate of number of all vessels of the
138 person so convicted, including any vessels over which the person
139 so convicted has exclusive control as a manufacturer or dealer or
140 otherwise, for the life of such person. No appeal, motion for new
141 trial or exceptions shall operate to stay the revocation of the
142 license, right to operate, or certificate of number; provided,
143 however, that such license, right to operate and certificate of
144 number shall be restored if the prosecution of such person
145 ultimately terminates in favor of the defendant. Such revoked
146 license and certificate of number shall immediately be surrendered
147 to the prosecuting officer who shall forward the license to the
148 registrar and the certificate of number to the director. The court
149 shall report immediately any revocation, under this paragraph,
150 of a license or right to operate to the registrar and to the police
151 department of the municipality in which the defendant is
152 domiciled and any revocation, under this paragraph, of a certif-
-153 icate of number to the director.
154 Notwithstanding the foregoing, any person whose certificate of
155 number has been revoked under this section may at any time apply
156 for and shall within fifteen days be granted a hearing for the
157 purpose of requesting the issuance of a certificate of number on
158 the grounds of hardship and the director may, in his discretion,
159 issue such certificate of number under such terms and conditions
160 as he deems appropriate and necessary.

1 SECTION 10. Section 12 of chapter 908 of the General Laws,
2 as appearing in the 1990 Official Edition, is hereby amended by
3 striking out the last sentence and inserting in place thereof the
4 following;
5 Whoever attempts to prevent any such officer from boarding
6 such motorboat for the purpose of inspecting, or whoever
7 attempts to prevent such officer from making an inspection of
8 such boat, shall be punished as provided in section thirty-eight.
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1 SECTION 11. Section 13 of chapter 908 is hereby amended
2 by striking said section in its entirety and inserting in place thereof
3 the following;
4 Section 13. Any officer empowered to enforce this chapter may
5 arrest without a warrant any person who the officer has probable
6 cause to believe has violated or is violating any provision of this
7 chapter or any rule or regulation made under authority hereof.
8 All officers empowered to enforce this chapter may in the
9 performance of their duties enter upon and pass through or over

10 private lands and property whether or not covered by water.

1 SECTION 12. Subsection (b) of section 14 of chapter 908 of
2 the General Laws, as appearing in the 1990 Official Edition, is
3 hereby amended by striking out in line 28 the words:
4 section twelve.
5 Paragraph (c) of said section 14 of chapter 908 is hereby
6 further amended by striking out said paragraph in its entirety and
7 replacing it with the following:
8 Whoever violates any provision of subsections (b), (c), or (d)
9 of section eight or any rules or regulations pertaining to

10 section eight shall be punished by a fine of not more than five
11 hundred dollars or by imprisonment for not more than six
12 months, or both.

1 SECTION 13. Said chapter 908, as so appearing, is hereby
2 further amended by adding the following two sections:
3 Section 37. Upon conviction of any violation of the provisions
4 of this chapter, the defendant shall be provided a statement in
5 writing, in easy to understand language, of the statutory provi-
-6 sions that apply to any subsequent violations of like offenses.
7 Section 38. Any person who, while operating or in charge of
8 a vessel shall refuse, when requested by any officer empowered
9 to enforce this chapter, to give his name and address or the name

10 and address of the owner of such vessel or who shall give a false
11 name or address, or who shall refuse or neglect to stop when
12 signaled or requested to do so by any such officer, or who refuses,
13 on demand of such officer, to produce his certificate of number,
14 or to permit such officer to take the certificate in hand for the
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15 purpose of examination, or who refuses, on demand of such
16 officer, to sign his name in the presence of such officer, and any
17 person who on the demand of such officer without a reasonable
18 excuse fails to deliver the certificate of number of any vessel
19 operated or owned by him, or who refuses or neglects to produce
20 such certificate when requested by a court or trial justice, shall
21 be punished by a fine of one hundred dollars.

1 SECTION 14. Section lof chapter 90 of the General Laws,
2 as appearing in the 1990 Official Edition, is hereby amended by
3 inserting the following paragraph between the eleventh and
4 twelfth paragraphs;
5 “Like offense”, —as used in sections 24 and 24D, shall mean
6 any violation of subparagraph (1) of paragraph (a) of subsection
7 (1) of section 24 of this chapter, or any violation of paragraph (1)
8 of subsection (a) of section 8 of chapter 908.
9 “Like violation”, —as used in sections 24 and 24D, shall mean

10 any violation of subparagraph (1) of paragraph (a) of subsection
11 (1) of section 24 of this chapter, or any violation of paragraph (1)
12 of subsection (a) of section 8 of chapter 908.

1 SECTION 15. Section 23 of chapter 90 of the General Laws,
2 as appearing in the 1990 Official Edition, is hereby amended by
3 inserting in line 79 after the words “twenty-four N” the words:
4 of this chapter, or pursuant to subsection (a) of section eight, or
5 pursuant to a violation of section eight A or section eight B of
6 chapter ninety B.

1 SECTION 16. Section 24N of said chapter 90, as so appearing,
2 is hereby amended by inserting in line 3 after the words “twenty-
-3 four L” the following words: of this chapter, or a violation of
4 paragraph (1) of subsection (a) of section eight, or a violation
5 of section eight Aor section eight B of chapter ninety B.
6 Said section 24N is hereby further amended by inserting in line 7
7 after the words “motor vehicle” the words: —or vessel.

1 SECTION 17. Section 26 of chapter 218 of the General Laws,
2 as appearing in the 1990 Official Edition, is hereby amended by
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3 inserting in line 10 between the words “crimes listed in” and the
4 words “paragraph (a)” the following words and comma: para-
-5 graph (1) of subsection (a) of section eight of chapter ninety B,
6 subparagraph (1) of paragraph (a) of subdivision (1) of
7 section twenty-four,.
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