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SENATE No. 1678
By Mr. Kirby, a petition (accompanied by bill, Senate, No. 1678)

of Edward P. Kirby for legislation relative to sexually dangerous
persons. The Judiciary.

In the Year One Thousand Nine Hundred and Ninety-Two.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section one hundred and four of Chapter one
2 hundred and fifty of the Acts of nineteen hundred and ninety is
3 hereby repealed.

1 SECTION 2. Section three hundred and eighty-one of
2 Chapter one hundred and fifty of the Acts of nineteen hundred
3 and ninety is hereby repealed.

1 SECTION 3. Chapter 123 A of the General Laws, as amended
2by Chapter 150 of the Acts of 1990, is hereby amended by inserting
3 the following new sections after section 2;
4 Section 3. Notwithstanding any other provisions of law, when
5 a person is brought before a district court charged with a sexual
6 offense, as defined in section one, the court shall, if it appears that
7 said person is guilty of the crime and appears to be a sexually
8 dangerous person, commit or bind over said person for trial in
9 the superior court. In such cases the clerk of the district court shall

10 forthwith transmit to the clerk of the superior court a copy of the
11 complaint and of the record, the original recognizances, a list of
12 the witnesses, a statement of the expenses and the appearance of
13 the attorney for the defendant, if any is entered, and the report
14 of the department of mental health as to the mental condition of
15 the defendant, if such report has been filed under the provisions
16 of section fifteen of chapter one hundred and twenty-three. No
17 other papers need be transmitted.
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18 Section 4. Upon the determination of guilt of a person in the
19 superior court of a sexual offense, as defined in section one, the
20 court may, on its own motion or upon motion of the common-
-21 wealth, prior to imposing sentence, cause the person to be
22 examined by a qualified examiner at the court or jail in which
23 the person is held, or at any other place if the person is not in
24 custody. The examiner shall conduct a screening examination for
25 sexual dangerousness, and shall report within ten days to the court
26 in writing on a form provided by the Commonwealth. Such report
27 shall include the examiner’s recommendation as to whether or not
28 the person examined should be committed to the center for further
29 observation and diagnosis.
30 With or without a screening examination, the court may, on
31 its own motion or upon the motion of the commonwealth, commit
32 the person to the center for a period not exceeding sixty days for
33 the purpose of examination and diagnosis under the supervision
34 of two qualified examiners who shall, within said period, file with
35 the court a written report of the examination and diagnosis, and
36 their recommendations for the disposition of such person.
37 The court shall supply to the qualified examiners copies of the
38 juvenile and adult records, and the probation officer shall supply
39 them with the juvenile and adult probation record of the person
40 committed for examination. The probation record shall contain
41 a history, where available, of such person’s previous adult and
42 juvenile offenses and previous psychiatric and psychological
43 examinations and such other information as may be helpful to
44 the examiners in making their diagnosis. The district attorney
45 shall provide the examiners with a narrative summary of the facts,
46 where available, of each sexual offense of which the person has
47 been convicted as an adult or a juvenile.
48 Section 5. If, after a person’s sixty day period of observation,
49 the report filed with the court by the two qualified examiners
50 clearly indicates that the person is a sexually dangerous person,
51 the court shall give notice to such person that a hearing will be
52 held to determine whether or not he is a sexually dangerous
53 person. If said report does not clearly indicate that the person is
54 a sexually dangerous person, the court shall proceed to impose
55 sentence as provided by law for the original offense.
56 Upon the motion of a person for whom a hearing is to be held
57 or upon its own motion, the court shall, if necessary to protect
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58 the rights of such person, appoint counsel for him. Such person
59 shall be entitled to have process issued from the court to compel
60 the attendance of witnesses in his behalf. Upon such hearing it
61 shall be competent to introduce evidence of the person’s juvenile
62 and adult court and probation records, psychiatric and
63 psychological records, and any other evidence that tends to
64 indicate that he is a sexually dangerous person. Any qualified
65 examiner’s report filed under this chapter shall be admissible in
66 evidence in much hearing.
67 If the court finds upon such hearing that the person is not a
68 sexually dangerous person, it shall proceed to impose sentence as
69 provided by law for the original offense. If the court finds upon
70 such hearing that the person is a sexually dangerous person, it
71 shall sentence such person as provided by law for the original
72 offense and may also commit such person to the center, or branch
73 thereof, for an indeterminate period of a minimum of one day
74 and a maximum of such person’s natural life. A person who is
75 both committed and sentenced under this section shall serve such
76 sentence concurrently with the commitment. The court shall
77 forvard its order to the commissioner of correction who shall
78 thereupon transfer the person to the center, or a branch thereof,
79 for the purpose of treatment and rehabilitation, where he shall
80 be held until discharged therefrom under the provisions of
81 section nine. Persons commited shall be subject to all laws, rules
82 and regulations which govern inmates of the institution to which
83 they have been committed insofar as may be compatible with the
84 treatment provided for by this chapter, and they shall be entitled
85 to such rights and privileges of such inmates as may be compatible
86 with such treatment.
87 Section 6. If a prisoner under sentence in any jail, house of
88 correction or prison, or in the custody of the department of youth
89 services, engages in sexually assaultive behavior while under such
90 sentence or in such custody and appears to the sheriff, keeper,
91 master, superintendent or director of the facility in which he is
92 under sentence or in custody to be a sexually dangerous person
93 and in need of the care and treatment provided at the center, such
94 officer may notify the commissioner of mental health, who shall
95 thereupon cause such prisoner to be examined by a qualified
96 examiner at the institution wherein he is confined. Such officer
97 shall also provide a written report of such notification of the
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commissioner of mental health, including a statement of such
sexually assaultive behavior, to the commissioner of correction,
the commissioner of youth services, the sheriff, or, for prisoners
confined in institutions in Suffolk county, the penal institutions
commissioner of Boston, as appropriate. Such qualified examiner
shall report the results of his examination in writing to the appro-
priate commissioner or sheriff, and if such report indicates that
such person may be a sexually dangerous person, the appropriate
commissioner or sheriff, after having notified said person of the
nature of the proceedings and the possibility of his commitment
to the center, may thereupon transmit the report to the clerk of
the courts for the county wherein such prisoner was sentenced,
and if such prisoner was sentenced in Suffolk county, to the clerk
of the superior court for the transaction of criminal business,
together with a motion to commit such person to the center or
a suitable branch thereof for examination and diagnosis for a
period not exceeding sixty days. At least fourteen days prior to
acting upon said motion, the court shall notify said person that
it is considering his commitment to the center or a suitable branch
thereof for a period not exceeding sixty days, and shall inform
said person of his right to be represented by counsel during the
pendency of said motion or any subsequent commitment petition.
If the court grants the motion, it styall commit such person under
the provisions of section four insofar as may be applicable.
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If there be no sitting of the superior court in the appropriate
county at the time the motion and report are transmitted to the
clerk, the clerk shall then transmit a copy of the motion and report
to the administrative justice for the superior court department,
who may act upon the motion.
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If the report of the qualified examiners to the court as required
under section five indicates that such prisoner is not a sexually
dangerous person, the court shall order such prisoner to be
reconveyed to the institution wherein he was serving his sentence,
there to be held until the termination of his sentence or until
otherwise discharged.
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If such report clearly indicates that such prisoner is a sexually
dangerous person, the clerk shall thereupon notify the court and
the district attorney, and the district attorney shall file a petition
for commitment of the prisoner to the center, or a branch thereof,
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for treatment and rehabilitation, and he shall give notice to the
prisoner or to his parents, spouse, issue, next of kin, guardian,
or next friend, if it appears to the district attorney that such
prisoner is incapable of conducting his contest to the report. The
court may require such further notice as it deems necessary to
protect the interest of the prisoner, may continue the hearing
pending such notice and may appoint a guardian ad litem, if
necessary. The hearing shall be conducted in the manner described
in section five.
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Pending the completion of such hearing, the court may order
that the prisoner be retained in the custody of the superintendent
of the institution in which the center, or branch thereof, is located
or may commit him to the custody of a sheriff or keeper of a jail
or place of detention, until such time as the matter is heard on
the merits.
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If the court finds that the prisoner is not a sexually dangerous
person, it shall order him to be reconveyed to the institution
wherein he was serving his sentence, there to be held until the
termination of his sentence or until otherwise discharged. If the
court finds that such prisoner is a sexually dangerous person, it
shall commit him to the center, or a branch thereof, for an
indeterminate period of a minimum of one day and a maximum
of such person’s natural life, or it may commit such person to a
mental institution or place him upon out-patient treatment, or
make such other disposition upon the recommendation of the
depdrtment of mental health consistent with the purpose of
treatment and rehabilitation. A person who is committed under
this section shall serve his sentence concurrently with the
commitment. The court shall forward its order to the appropriate
commissioner or sheriff who shall thereupon transfer the person
to the center, or a branch thereof, for the purpose of treatment
and rehabilitation, where he shall be held until discharged
therefrom under the provisions of section nine. Persons
committed shall be subject to all laws, rules and regulations which
govern inmates of the institution to which they have been
committed insofar as may be compatible with the treatment
provided for by this chapter, and they shall be entitled to such
rights and privileges of such inmates as may be compatible with
such treatment.
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1 SECTION 4. Said Chapter 123 A is hereby amended by
2 inserting the following new section after section 6A:
3 Section 7. Any person believing himself to be suffering from
4 a physical or mental condition which may result in sexual trends
5 dangerous to the welfare of the public may make application to
6 the department of mental health upon forms prescribed by said
7 department for admission to the center, or a suitable branch
8 thereof. All information pertaining to this application shall be
9 confidential, and may not be used in any criminal proceeding or

10 proceeding under this chapter against such person. Subject to such
11 rules and regulations and conditions relative to payment therefor,
12 as the commissioner of mental health shall prescribe, persons may
13 be admitted to the center or a suitable branch thereof, for
14 examination, diagnosis and treatment.
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