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SEN A TE, December 14, 1992.

The committee on Ways and Means, to whom was committed the 
Senate Bill to protect the rivers of the Commonwealth (Senate, 
No. 905), reports recommending that the same ought to  pass, with 
an amendment, substituting a new draft with the same title (Senate, 
No. 1776).

F o r  the committee,

ROBERT A. DURAND.



In the Y ear One Thousand Nine Hundred and Ninety-Two.

A n  A c t  t o  p r o t e c t  t h e  r i v e r s  o f  t h e  c o m m o n w e a l t h .

1 Whereas, The deferred operation  of this act would tend to
2 defeat its purpose, which is to protect riverfront lands and the
3 attendant river values described above from ongoing degradation,
4 therefore it is hereby declared to be an emergency law, necessary
5 for the immediate preservation of the public convenience.

Be it enacted by the Senate an d  H ouse o f  Representatives in General 
Court assembled, and  by the authority  o f  the same, as fo llow s:

1 SEC T IO N  1. The General Laws are hereby amended by
2 inserting after ch ap te r  one hu n d red  and th irty-one A the
3 following chapter: —

4 CHAPTER 131B.
5 MASSACHUSETTS RIVER PROTECTION ACT.

6 Section 1. (a) The purposes of this act are to further the
7 maintenance of safe and healthful conditions; to provide for the
8 wise utilization of water and related land resources within an
9 ecological context; to prevent and control water pollution,

10 especially from  n o n p o in t  sources; to  reduce erosion and
11 sed im entation; to  p ro tec t  p rope rty  values; to  protect fish
12 spawning grounds, aquatic life, bird and o ther wildlife habitat;
13 to guide the placement of structures away from  locations where
14 there is a significant risk of dam age due to flooding or erosion;
15 to protect archaeological and historic resources; to enhance the
16 positive functions of rivers as natura l amenities in urban  areas;
17 to maintain natural vegetative cover along riverbanks while
18 allowing reasonable visual and physical access to rivers; to
19 promote scenic beauty and open space protection and to ensure
20 that any development permitted within river corridors is designed,
21 constructed and maintained in an environmentally sound manner.



22 (b) It shall be the policy of the com m onwealth to protect the
23 natural integrity of its rivers, tributaries and adjacent lands. In
24 furtherance of this policy, the com m onwealth shall encourage and
25 support the establishment of a system of protected, connected
26 open space lands along every river where feasible. In addition, the
27 state shall prom ote the retention and restoration of naturally
28 occurring flow patterns and volumes of water in rivers and their
29 hydrologically connected systems. The state shall also encourage
30 and support measures to reduce water pollution in order to satisfy
31 or exceed federal clean water laws and standards. All public and
32 private programs and actions affecting rivers shall be consistent
33 with this policy.
34 Section 2. F o r  the purposes of this chapter, the subsequent
35 terms are defined as follows:
36 “Bank,” the portion  of the land surface which normally abuts
37 and confines a river, occurring between a river and a vegetated
38 bordering wetland, floodplain or upland, the upper boundary of
39 which is the first observable break in the slope or the mean annual
40 flood level, whichever is lower, and the lower boundary of which
41 is the mean annual low flow level.
42 “Basal area,” the area in square feet of the cross section of a
43 tree taken at breast height.
44 “Clearing,” the removal of more than one-half the cumulative
45 total of basal area of all live trees five inches or more in diameter
46 breast height during any ten year period, or the removal of more
47 than one-half of the total vegetative cover within the portion of
48 each parcel that is within the riverfront area.
49 “Conservation com m ission,” a commission established by a city
50 or town pursuant to section eight C of chapter forty.
51 “Densely developed areas,” any area of ten acres or more that,
52 as of the effective date of this act, is being utilized for intensive
53 industrial, commercial or residential activities or combinations of
54 such activities, including, but not limited to: manufacturing,
55 fabricating, wholesaling, warehousing or other commercial or
56 industrial activities; retail trade and service activities; residential
57 dwelling units at a density of three or more per two acres; and
58 mixed or combined patterns of the above. Land which is zoned
59 for intensive use but is not being utilized for such use as of the
60 effective date of this act, or which has been subdivided later than



61 ninety days before the effective date of this act, shall not be
62 considered a densely developed area for the purposes of this act.
63 “Land in agricultural use,” land primarily and directly used in
64 raising animals, including, but not limited to, dairy cattle, beef
65 cattle, poultry, sheep, swine, horses, ponies, mules, goats, bees and
66 fur-bearing animals, for the purpose of selling such animals or
67 a product derived from  such animals in the regular course of
68 business; or when primarily and directly used in a related manner
69 which is incidental thereto and represents a customary and
70 necessary use in raising such animals and preparing them or the
71 products derived therefrom for market; or when primarily and
72 directly used in raising fruits, vegetables, berries, nuts and other
73 foods for hum an consumption, feed for animals, tobacco, flowers,
74 sod, trees, nursery or greenhouse products, and ornamental plants
75 and shrubs for the purpose of selling such products in the regular
76 course of business; or when primarily and directly used in raising
77 forest products and certified, by the state forester in consultation
78 with the division of fisheries and wildlife, to be a planned program
79 to improve the quality and quantity  of a continuous crop for the
80 purpose of selling such products in the regular course of business;
81 or when primarily and directly used in a related manner which
82 is incidental thereto and represents a custom ary and necessary use
83 in raising such products and preparing them  for market.
84 “ M ean annual high-water line,” the line, located within a river
85 bank, that is apparent from visible markings, changes in the
86 character of soils or vegetation due to the prolonged presence of
87 water and which distinguishes between predominantly  aquatic
88 and predominantly terrestrial land. The m ean high tide line shall
89 serve as the mean annual high water line for tidal rivers.
90 “ N o n co n fo rm in g  use ,” any  ex cav a tio n ,  s tructu re , road,
91 clearing, driveway, landscaping, utility lines, septic system, or
92 expansion of structures, within the riverfront area for which all
93 necessary permits have been granted as of the effective date of
94 this act.
95 “Norm al maintenance or im provem ent,” (a) all tilling and
96 harvesting practices customarily  employed to enhance existing
97 growing conditions; (b) the pasturing of animals, including the
98 co n s tru c tio n  and m ain tenance  of such fences as may be
99 required; (c) the use of fertilizers, pesticides, herbicides, and



100 other materials, subject to all state and federal laws and regula-
101 tions governing the use thereof; (d) the constructing, grading or
102 restoring of field ditches, subsurface drains, grass waterways,
103 vents, access roads, farm  ponds and similar projects to improve
104 drainage, prevent erosion, provide more effective use of rainfall
105 and improve equipment operation and efficiency, all in order to
106 improve conditions for the growing of existing crops or raising
107 of animals; (e) the cultivation of cranberries, including the
108 following practices: (i) san d in g  o p e ra t io n s  using existing
109 pits; (ii) cleaning of cross ditches, canals and natural waterways;
110 repair and replacement but not enlargement of dikes and piping
111 above and below ground; and (iv) repair, replacement and
112 regrading of existing cranberry bogs; (f) repair and cleaning of
113 reservoirs, dams and water storage systems, including related
114 hydro-electric generating facilities, within the limits of existing
115 water rights; (g) clearing and vegetative management for utility
116 lines and related rights of way.
117 “ Person ,” an individual, co rpo ra t ion ,  partnership, trust,
118 association or o th e r  private  entity  or any officer, agent,
119 department or instrumentality of the federal government or any
120 state or its political subdivisions.
121 “Regional,” relating to or serving two or more cities or towns.
122 “River,” the rivers and perennial streams listed in a document
123 entitled “ Massachusetts River Classification Program, Part I:
124 Inventory of Rivers and S tream s,” prepared in July of nineteen
125 hundred and ninety-two by the D epartm ent of Fisheries, Wildlife
126 and Environmental Law Enforcement and the Department of
127 Environmental Protection, or as modified pursuant to chapter
128 thirty A.
129 “Riverfront area ,” that area of land situated between a river’s
130 mean annual high-water line and a parallel line located one
131 hundred and fifty feet away from the river’s mean annual high-
132 water line, or the one hundred year floodplain contour, as may
133 be determined on a map prepared for each city and town by the
134 Federal Emergency M anagem ent Agency or from some other
135 reliable source, whichever is wider; provided, however, that such 

• 136 area shall not include land situated landward of the waterside
137 facade of a retaining wall, building, sluiceway, or other structure 

- 138 existing on the effective date of this act.
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“Secretary,” means the secretary of the executive office of envi
ronm ental affairs or such agencies or program s that  the secretary 
shall designate to carry out the provisions of this chapter.

“S tructure ,” anything built for the support, shelter or enclosure 
of persons, animals, goods, waste, or property of any kind, 
together with anything constructed or erected with a fixed location 
on or in the ground, but exclusive of utility lines, fences and 
structures less than  two hundred cubic feet in volume, provided 
that there shall be no volume exception for containers of waste, 
manure, pesticides, toxic substances, herbicides, fertilizer or salt.

“Substantial expansion ,” an expansion of a structure that 
increases the existing floor area by more than  twenty-five percent, 
or ten thousand square feet, whichever is smaller.

“Utility lines,” pipes, wires, cables and other conduits, including 
the supporting structures and appurtenances, including any 
associated rights-of-way, that are used as part of a collection, 
transmission, distribution or com m unication system and are 
designed for the transport of various matter, including but not 
limited to  the following: e lec tric ity ,  te lecom m unications, 
petroleum and other toxic materials, natural gas, stormwater and 
wastewater, but excluding septic tanks and leach fields.

“Vegetated buffer strip ,” a strip of fifty feet or wider, measured 
horizontally outward from a river’s mean annual high-water line, 
which is composed of a relatively undisturbed stand of trees, 
shrubs and other vegetation, from which no more than one-half 
the cumulative total of basal area of all live trees five inches or 
more in d iameter breast height are removed during any ten year 
period.

Section  3. (a) T he co n s tru c t io n ,  c rea t io n ,  p lacem ent or 
installation of any structure, road, clearing, driveway, septic tank 
or leaching field, un d erg ro u n d  storage tan k ,  solid waste, 
excavation or fill exceeding ten cubic yards, or the substantial 
expansion of an existing structure shall be prohibited from the 
riverfront area; provided, however, that  the local conservation 
commission may grant a variance from  these prohibitions in 
a c c o rd a n c e  w ith  the  p ro v is io n s  o f  s ec t io n  five. Utility 
lines carrying wastewater, stormwater, petroleum  or other toxic 
materials shall be set back at least twenty-five feet horizontally 
outward from a river’s mean annual high-water line, provided that



178 the secretary may grant a variance from this setback upon due
179 considerations of any regulations and guidelines developed under
180 subsection (c). River crossings by roads, driveways and utility
181 lines are not prohibited by this subsection, but such crossings shall
182 nevertheless remain subject to the Wetlands Protection Act and
183 all applicable regulations thereunder.
184 (b) The following uses shall be exempt from the provisions of
185 this subsection: (1) nonconform ing uses which existed prior to
186 the effective date of this act, provided, however, that the
187 expansion of a nonconform ing use shall be subject to the provi-
188 sions of this chapter; (2) activities within the riverfront area
189 which are consistent with standards and policies of the department
190 of fisheries, wildlife and environmental law enforcement and are
191 designed to improve fisheries or wildlife habitat; (3) maintenance,
192 operation, construction or other activities of the department of
193 public works; (4) dams and related structures associated with the
194 production of hydroelectric ity  shall be exem pt from  this
195 subsection provided that said dams are or become licensed by the
196 Federal Energy Regulatory Commission under Part I of the
197 Federal Power Act; (5) construction, expansion, repair and
198 maintenance of hydroelectric power, public water supply, local
199 or regional wastewater treatm ent and their related structures,
200 systems, and facilities but not including utility lines; (6) public
201 access to rivers, public non-motorized vehicular access along
202 rivers and public boat launchings; (7) use or implementation by
203 the com m onw ealth  or any political subdivision thereof of
204 engineering techniques and devices necessary for the purposes of
205 bank stabilization, flood or erosion control or improvement of
206 navigation; (8) expansion, repair and maintenance of piers,
207 docks, wharves and other similar structures which may be located
208 completely or partially within the riverfront area, provided that
209 such structures shall remain subject to statutory and regulatory 

£ 210 promulgations under chapters ninety-one or one hundred and 
' 211 thirty-one A of the General laws; (9) restoration, repair or 
\i 212 reconstruction of any structure, road, clearing, driveway, septic 
oE 213 tank, leaching field or underground storage tank following a 
[I# 214 casualty loss or a taking by exercise of the power of eminent 
1-215 dom ain by a p u b lic  o r  p r iv a te  en ti ty ;  and  (10) no rm al 
oil 216 maintenance or improvement of land in agricultural use, provided 
Id:



217 tha t  said maintenance or improvement, other than for the
218 cultivation of cranberries, occurs more than  twenty-five feet from
219 the m ean annual high-water line. Subsection (a) shall not apply
220 to (i) the portion  of any river and adjacent land that is covered
221 by a protective order p u rsu an t  to  section seventeen B of
222 chapter twenty-one or (ii) a substantial expansion of an existing
223 structure located within the riverfront area if the expansion itself
224 is not within the riverfront area. Notwithstanding any of the
225 above, river banks should be retained in a naturally vegetated and
226 relatively undisturbed condition wherever possible.
227 (c) Pursuant to chapter thirty A, and within one year of the
228 effective date of this chapter, the secretary shall adopt such regu-
229 lations as are deemed necessary to carry out the purposes of this
230 chapter. These regulations shall include criteria for the issuance
231 of variances, including specifically (i) the substantial hardship
232 v a r ia n c e  a u th o r iz e d  by se c t io n s  th re e  (a) and  five (a)
233 and (ii) the utility line setback variance granted by the secretary
234 authorized by section three (a); and criteria for determining
235 violations in accordance with the provisions of section six. The
236 secretary shall develop guidelines addressing suggested minimum
237 standards for municipal zoning, land use controls and other
238 mechanisms designed to carry out the purposes of this chapter.
239 These guidelines may include: provisions governing building and
240 structure size, setback and location; the establishment of vegetated
241 buffer strips; the location and mapping of riverfront areas; the
242 establishment of densely developed area districts and other
243 districts; and prevention of the direct discharge of untreated
244 storm water into rivers. The secretary is further directed to review
245 and recommend modifications to program s and activities of the
246 commonwealth  as they affect the protection afforded by this
247 chapter.
248 (d) Cities and towns are hereby authorized to adop t ordinances
249 or by-laws consistent with this chapter and with section nine D
250 of chapter forty A; provided, that such ordinances or by-laws may
251 permit the clustering, so-called, of developm ent outside of the
252 riverfront area on properties whose boundaries include portions
253 of land within and without of the riverfront area. Cities and towns
254 may, with the secretary’s prior approval, define a riverfront area
255 of less than one hundred and fifty feet for the portions of riverfront



256 areas that qualify as densely developed areas; provided, however,
257 that no city or town shall establish a riverfront area of less than
258 twenty-five feet. Local modifications to the size of the riverfront
259 area shall be consis ten t with the regula tions  and guide-
260 lines developed under section three (b) and locally adopted
261 master plans, harbor plans, greenway plans, water resources
262 management plans and open space and recreation plans, if any.
263 (e) If an owner of land in agricultural use which lies in whole
264 or in part within the riverfront area proposes a change in use out
265 of agricultural p roduction and into residential, industrial or
266 commercial use, said owner shall notify the city or town in which
267 said land is located of his intention to convert or sell for
268 conversion. F o r  a period of one hundred and twenty days
269 subsequent to such notification, the city or town shall have the
270 option to purchase said land for a price determined to be the
271 difference between the development value and the agricultural
272 value of the land to be determined by an impartial appraisal. After
273 a public hearing, said city or town may assign said option to a
274 nonprofit conservation organization under such terms and
275 conditions as the m ayor or board of selectmen deem appropriate.
276 (f) No conversion of land shall commence unless and until
277 either said option period shall have expired or the landowner shall
278 have been notified in writing by the mayor or board of selectmen
279 of the city or town in question that said option shall not be
280 exercised. Transfer of the option as provided for in this sub-
281 section shall have no effect on the duration  of the option period
282 which shall start with the initial notification made to the city or
283 town by the landowner.
284 Section 4. Nothing in this chapter shall be construed to
285 supersede the provisions of chapter one hundred thirty-one A or
286 chapter ninety-one and regulations promulgated thereunder.
287 Subject to the provisions of chapter ninety-one, the jurisdiction
288 of municipal riverfront area protection ordinances or bylaws
289 which carry out the purposes of this chapter in whole or part may
290 include any structure built on, over or abutting a dock, wharf,
291 pier or other structure extending below the mean annual high-
292 water line of a river or adjoining wetland. In accordance with this
293 jurisdiction, cities and towns may enact ordinances and bylaws
294 affecting structures which extend over the water or are placed on



295 lands lying between high and low water lines or  within wetlands.
296 Facilities for regional wastewater trea tm ent and their related
297 structures and systems are exempt from  this section.
298 Section 5. (a) The conservation commission, building inspec-
299 tor, planning board, health board  or their duly authorized agents,
300 and environmental police officers, are hereby empowered to take
301 notice of this chapter and to  enforce its provisions in the
302 performance of their other duties, and to  enter upon  privately
303 owned land to enforce the provisions of this chapter.
304 (b) The conservation commission shall have the power, after
305 public hearing for which notice has been given by publication,
306 posting and mailing to all parties in interest pursuant to
307 regulations developed under section three (b) of this chapter,
308 upon petition with respect to particular land or structures, and
309 a f te r  d u e  c o n s id e r a t io n  o f  an y  r e g u la t io n s  an d  guide-
310 lines developed under section three (b) of this chapter, to grant
311 a variance from the activities prohibited under section three (a)
312 of this chapter where the conservation commission specifically
313 f inds  t h a t  a l i te ra l  e n fo rc e m e n t  o f  th e  p ro v is io n s  of
314 section three (a) of this chapter, in the context of the entire parcel
315 or adjacent parcels owned by or under option to purchase by the
316 petitioner or appellant, would involve a substantial hardship to
317 the petitioner or appellant, and tha t  desirable relief may be
318 granted without substantial detriment to the public good and
319 without nullifying or substantially derogating from the purpose
320 and intent of this chapter. Reasonable fees may be collected and
321 retained by the conservation commission to carry out the provi-
322 sions of this section.
323 (c) An appeal resulting from  any action of a conservation
324 commission pursuant to subsection (b) or the failure of set
325 commission to hold a public hearing and act upon  a petition for
326 variance within sixty days of the filing thereof may be made to
327 the secretary under such conditions, including the payment of fees,
328 as promulgated in regulations developed under the authority of
329 section three (b) of this chapter. Appeals from  decisions of the
330 secretary may be made to the superior court in accordance with
331 the provisions of chapter two hundred and twelve and any other
332 appropriate general law.



333 Section 6. (a) Any person who willfully or negligently orders
334 or conducts activity in violation of any provision o f this chapter
335 shall be punished by a fine of not less than  tw o thousand  five
336 hundred dollars nor m ore than  twenty-five thousand dollars per
337 day of violation, or by im prisonm ent for no t m ore than  one year,
338 or both. Any person receiving a subsequent conviction shall be
339 punished by a fine of not less than  five thousand dollars no r m ore
340 than fifty thou san d  d o lla rs  per day  o f v io la tio n , o r by
341 imprisonment for not m ore than  two years, or both.
342 (b) Any person who orders or conducts any activity in violation
343 of this chapter shall be subject to a civil penalty of no t less than
344 five hundred dollars nor m ore than  twenty-five thousand dollars
345 per day of violation. Any person receiving a subsequent civil
346 penalty shall be subject to a penalty of no t less than  one thousand
347 dollars per day nor more than  twenty-five thousand dollars per
348 day of violation.
349 (c) In addition or as an alternative to  (a) or (b) of this section,
350 any person who orders or conducts any activity in violation of
351 this chapter may be ordered to  restore the affected riverfront area
352 to its prior or an im proved condition.
353 (d) Fines and penalties assessed under this chapter shall accrue
354 to the conservation com mission in each city or tow n in which the
355 violation occurred. In a legal action in which the pleadings
356 challenge the validity or legality of this chapter or any ordinance
357 or bylaw adopted hereunder, the A ttorney G eneral shall be made
358 a party until removed by the A ttorney G eneral’s consent. No
359 action may be commenced under this section if the A ttorney
360 General has commenced and is diligently pursuing a civil action
361 to enforce the provisions of this chapter.
362 Section 7. The following parties may bring an action for
363 injunctive relief or civil penalties to  enforce any provision of this
364 chapter: (1) the com m onwealth; (2) any governm ental subdivi-
365 sion having jurisdiction over land upon which an alleged violation
366 of this act is occurring or within the watershed where a violation
367 is occurring; or (3) any ten citizens, which may include but need
368 not be members of a nonprofit conservation organization, one of
369 whom is a resident of the city or tow n in which the alleged
370 violation of this act is occurring. Any party  who brings an action 
71 under this section and is determ ined by the court to be the



372 prevailing or substantially prevailing party may be awarded costs
373 and reasonable attorney and expert witness fees. The superior
374 court shall have jurisdiction to enforce the provisions of this
375 chapter.
376 Section 8. Actions and prosecutions under this chapter shall,
377 unless otherwise expressly provided, be commenced within two
378 years after the time when the offense was committed or discovered,
379 whichever is later.
380 Section 9. If any section or provision of this chapter shall be
381 held unenforceable by any court of competent jurisdiction, this
382 chapter shall be construed as though such section or provision
383 had not been included in it. If any section or provision of this
384 chapter shall be susceptible of two constructions, one of which
385 would render such section or provision invalid, then such
386 section or provision shall be given the construction that would
387 render it valid.

1 SECT IO N  2. Chapter forty A of the General Laws is hereby
2 amended by inserting after section nine C the following new
3 section: —
4 Section 9D. Cities and towns may adopt zoning ordinances or
5 bylaws for the purpose of river and stream protection that are
6 consistent with the provisions of chapter one hundred thirty-
7 one B. The location of any zoning districts created by such
8 ordinances or bylaws shall be shown on a zoning or overlay district
9 m ap pursuant to section four. Cities and towns are hereby

10 authorized to illustrate on their zoning or overlay district maps
11 the location of any riverfront area as defined by chapter one
12 hundred thirty-one B.

1 S E C T IO N  3. The Secretary of Environm ental Affairs shall
2 submit any rules and regulations prom ulgated under the provi-
3 sions of this act to the committee on natura l resources and
4 agriculture for its review within sixty days prior to the effective
5 date of said regulations.

1 SEC T IO N  4. The secretary of environm ental affairs is hereby
2 d irec ted  to  es tab lish  and  a p p o in t  a R iv e rfro n t  Advisory
3 Committee for the purpose of participating in the drafting and



4 review of rules and regulations to carry out the purposes of this
5 chapter. The advisory committee shall consist of ten members, five
6 of whom shall represent environmental organizations in the
7 Commonwealth and five of whom shall represent land owners or
8 the real estate community. At least two of the members shall own
9 or have an interest in land located in a riverfront area, as defined

10 by this chapter. The advisory committee shall meet with the
11 secretary or the secretary’s designee for purposes of advising the
12 secretary as to the criteria for variances, and shall also recommend
13 any legislative proposals which would make the implementation
14 of this act more efficient. Said meetings shall be at the discretion
15 of the secretary, provided that the committee shall meet four times
16 in the first twelve m onths after the effective date of this act, and
17 at least once annually thereafter.
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