
By Mr. Cohen of Andover, petition of Gerald M. Cohen for legisla-
tion to impose a franchise tax on oil companies. Taxation.

In the Year One Thousand Nine Hundred and Eighty-Two.

An Act imposing a franchise tax on oil companies.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

The General Laws are hereby amended by adding after Chapter
63C the following new chapter:

Section I. The following words and phrases when used in this
chapter shall have, unless the context clearly indicates otherwise,
the meanings given to them in this section:

“Consideration.” All proceeds received, whether in cash, credits
or property of any kind or nature, without any deduction there-
from on account of the cost of the property sold, the cost of
materials used, labor or services, or other costs, interest or discount
allowed, or any other expense whatsoever, except that deductions
are allowed for returned merchandise.

“Department.” The Department of Revenue
“Motor vehicle.” All vehicles, engines, machines or mechanical

contrivances which are propelled by internal combustion engines
or motors, as defined in section one of chapter ninety.

“Oil company.” Every corporation, association, joint-stock as-
sociation, partnership, limited partnership, copartnership, natural
individual or individuals, and any business conducted by a trustee
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or trustees wherein evidence of ownership is evidenced by certificate
or written instrument, formed for or engaged in the sale of the
importation of petroleum products within this Commonwealth.

“Person.” Any oil company subject to tax under this chapter.
“Petroleum products.” Any product of the industrial processing

of crude oil and its fractionation products manufactured or refined
or used for the generation of power used in an internal combustion
engine for the generation of power to propel motor vehicles of any
kind or character on the public highways. Petroleum products
include but are not limited to gasoline, diesel fuel, kerosene, pro-
pane and any other product of crude oil used for such purpose.
Petroleum products do not include any product used for residen-
tial heating purposes or in the generation of electricity by a public
utility, rural electric association or municipality.

“Petroleum revenue.” All consideration derived from the first
sale of petroleum products otherwise subject to liquid fuels taxes to
wholesale or retail dealers in this Commonwealth for marketing
and distribution or to a direct user. In the event that the considera-
tion derived from the sale to a wholesale dealer includes Federal
gasoline taxes, such taxes shall not be part of the petroleum
revenue. If no consideration is received or if the person owned or
controlled by the selling entity or to a division within the selling
entity does not reflect the consideration which would have been
received in an arm’s length transaction with an unrelated person,
then the selling entity shall be deemed to have received from such
sale revenue equal to the consideration it would have received in an
arm’s length transaction with an unrelated person. Receipts from the
sale of petroleum products are allocable to this Commonwealth if
the property is delivered or shipped to a purchaser located within
this Commonwealth regardless of the F.0.8. point or othercondi-
tions of the sale. The importation of petroleum products into this
Commonwealth upon which this tax has not been imposed or
collected shall constitute a sale within this Commonwealth and the
importing purchaser shall be deemed an oil company for the
purpose of this chapter. Subsequent exportation of these imported
products from the Commonwealth shall constitute a deduction
from taxable revenue.
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Section 2. (a) General rule. Every oil company incorporated
or organized now or hereafter by or under any law of this Com-
monwealth, or of any other state, territory or by the United States
or any foreign government or dependency, and doing business in
this Commonwealth, shall pay an excise tax of 35 mills upon each
dollar of its petroleum revenues for the privilege of exercising its
corporate franchise or of doing business, or of employing capital,
or of owning or leasing property in this Commonwealth in a
corporate or organized capacity, or of maintaining an office in this
Commonwealth, or of having employees in this Commonwealth,
for all or any part of any calendar year.

(b) Other taxes unaffected. The tax imposed by this chapter
is in addition to all other taxes imposed by this chapter or any other
statute and shall not be permitted as a deduction in calculating any
other tax imposed by the Commonwealth.

(c) Proof of use for nontaxable purpose. The department
may require purchasers of petroleum products to provide the
selling oil company with documentation in such form and under
such terms and conditions as the department may prescribe to
substantiate any portion of its purchases which are or will be used
for a nontaxable purpose.

(d) Absence of proof of use for a nontaxable purpose. If at
the time of a sale or importation of petroleum products by an oil
company it cannot be reasonably determined whether the products
will be used for a taxable purpose, it shall be presumed that the
products are being used for a taxable purpose. The department
may provide, in such form and under such terms as it may pres-
cribe, a credit against any tax due and payable for any subsequent
month upon submission to the department of such proof as it may
require that any products presumed taxable were ultimately used
for a nontaxable purpose.

(e) Change to use for taxable purpose. any purchaser of
petroleum products for a nontaxable purpose which provides doc-
umentation to an oil company pursuant to subsections (c) and (d)
and which subsequently sells or uses those products for a taxable
purpose shall be deemed an oil company for the purposes of this
chapter.
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(f) Credit in absence of proof of nontaxable purpose. The
department may provide, in any case in which the purchaser is
unable to provide documentation proving that petroleum products
are used for a nontaxable purpose, for the payment of a credit
based on the average wholesale price ofpetroleum products deter-
mined pursuant to regulations adopted by the department.

(g) False information concerning product use. Any purchas-
er from an oil company subject to tax under this chpater which
intentionally provides an oil company with false or fraudulent of
proof of the ultimate use of petroleum products, which enables that
oil company to obtain a credit or exemption it was not entitled to,
or who directlyreceives a credit for taxes paid, shallbe liable to pay
to the department 200% of the credit so obtained, plus interest.

(h) Election to be taxed as oil company. Any purchaser or
user of petroleum products may, uponapplication to and approval
by the department, elect to be deemed an oil company for the
purposes of this chapter and to pay the taxes imposed by this
chapter. Any purchaser or user electing to be taxed as an oil
company may acquire petroleum products without the imposition
of tax upon the supplier of the petroleum products.

(i) Limitation on collection of tax. The tax imposed by this
chapter shall be collected once on any petroleum products sold or
used in this Commonwealth.

Section 3. (a) Monthly reports. For the purpose of ascer-
taining and verifying the amount of tax payable under this chapter,
it shall be the duty of every person, liable to pay tax under this
chapter, on or before the next to the last business day of each
month, to transmit to the department, upon a form prescribed,
prepared and furnished by the department,a report, under oath or
affirmation, of tax due under the provisions of this chapter for the
preceding month. The report shall set forth such information as the
department may prescribe.

(b) Payment of tax. Every person making or required to
make a monthly report shall, at the time of making every report
required by this section, compute and pay to the department the
tax due for the preceding month.

(c) Underpayments and overpayments. The amount of all
taxes, imposed under the provisions of this chapter, not paid on or
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before the time as provided in this section, shall bear interest at the
rate of \ XA% per month from the date they are due and payable
until paid. Any person may pay the full amount of such tax, or any
part thereof, together with interest due to the date of payment,
without prejudice to its right to present and prosecute a petition for
review, or an appeal to court. If it be thereafter determined that
such taxes were overpaid, the department shall enter a credit to the
account of such person, which may be used by it in the manner
prescribed by law.

(d) Violation of reporting requirements. If any person shall
neglect or refuse to make any report as required in this section, or
shall knowingly make any false report, 15% of the amount of the
tax shall be added by the department to the tax determined to be
due as an additional tax, and such amounts added to the tax shall
bear interest as provided in subsection (c).

Section 4. (a) General rule. Notwithstanding the provisions
ofany state tax law to the contrary, whenever a report or payment
ofall or any portion of a State tax is required by law to be received
by the department or other agency of the Commonwealth on or
before a day certain, the person shall be deemed to have complied
with such law if the letter transmitting the report or payment of
such tax which has been received by the department is postmarked
by the United States Postal Service on or prior to the final day on
which the payment is to be received.

(b) Evidence of mailing. For the purposes of this chapter,
presentation of a receipt indicating that the report or payment was
mailed by registered or certified mail on or before the due date shall
be evidence of timely filing and payment.

Section 5. The department may, upon application made to it, in
such form as it shall prescribe, on or prior to the last day for filing
any monthly report, and upon proper cause shown, grant to the
person, required to file such report, an extension of not more than
30 days within which such report may be filed, but the amount of
tax due shall, in such cases, nevertheless, be subject to interest and
additional tax from the due dates and at the rates fixed by this
chapter.
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Section 6. (a) General rule. The department is hereby
charged with the enforcement of the provisions of this chapter, and
is hereby authorized and empowered to prescribe, adopt, promul-
gate and enforce rules and regulations, not inconsistent with this
chapter, relating to any matter or thing pertaining to the adminis-
tration and enforcement of the provisions of this chapter and the
collection of taxes, penalties and interest imposed by this chapter.
The department shall have such rules and regulations printed and
shall distribute them to any person upon request.

(b) Examinations and investigations.— The department is here-
by authorized to examine the books, papers and records and to
investigate the character of the business of any person in order to
verify theaccuracy ofany report made, or ifno report was made by
such person, to ascertain and settle the tax imposed by this chapter.
Every such person is hereby directed and required to give to the
department the means, facilities and opportunities for such exami-
nations and investigations, as are hereby provided and authorized.
Any information gained by the department, as a result of any
returns, investigations or verifications required to be made by this
chapter, shall be confidential except for official purposes and any
person divulging such information shall be guilty of a misdemea-
nor of the third degree and, upon conviction, shall be sentenced to
pay a fine of not less than $lOO or more than $l,OOO or to undergo
imprisonment for not more than six months, or both. The depart-
ment shall by regulation define official purposes for the use of
such information.

(c) Other powers of department preserved. The powers, con-
ferred by this chapter upon the department, relating to the admin-
istration or enforcement of this chapter, shall be in addition to, but
not exclusive of, any other powers heretofore or hereafter con-
ferred upon the department by law.
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