
No. 5642HOUSE
By Mr. Fitzgerald of Boston, petition of Kevin W. Fitzgerald rela-

tive to the trial of certain juvenile as adults. The Judiciary.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION I. Chapter 119 of the General Laws is hereby
2 amended by striking out section 61, as most recently amended by
3 section 11 of chapter 829 of the acts of 1977, and inserting in place
4 thereof the following:
5 Section 61. If, in a proceeding begun under sections fifty-two to
6 sixty-three inclusive, the juvenile against whom complaint has
7 been made is fourteen years old or older and less than seventeen
8 years of age, and (a) the Commonwealth moves for a transfer
9 hearing, or (b) the complaint charges such juvenile with a felony

10 which, if committed by an adult would be punishable by death or
11 life imprisonment, or (c) the complaint charges such juvenile with a
12 felony and the juvenile has previously been committed to the
13 department of youth services following an adjudication of delin-
-14 quency, the court shall conduct a hearing to determine if transfer of
15 the case to the superior court of district court department of the
16 trial court is warrented.
17 No later than seven days before a transfer hearing, notice shall be
18 given to the juvenile, his parent or parents or guardian, and his
19 councel, unless such notice is waived by counsel. The notice shall

20 contain the time and place of the transfer hearing, the reason for
21 the transfer hearing, and a statement of the juvenile offender’s
22 rights.
23 The transfer hearing shall be held before any hearing on the
24 merits of the charges. At the transfer hearing the court shall
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25 determine (a) whether probable cause exists to believe that the
26 child has committed the offense as charged, and (b) whether the
27 public would be afforded adequate protection or whether the child
28 is amenable to treatment as a juvenile if the court retains jurisdic-
-29 tion over the juvenile.
30 In determining whether the public would be afforded adequate
31 protection if the court retains jurisdiction over the juvenile, or
32 whether the child is amenable to treatment as a juvenile, the court
33 may consider:
34 (1) the nature and seriousness of the alleged crime;
35 (2) the juvenile’s role in the crime;
36 (3) whether the alleged crime was committed in a willful, aggres-
-37 sive or violent manner;

38 (4) whether, as a result of the alleged crime, a victim sustained
39 personal injury and if so, the severity of such injury;
40 (5) whether the crime was committed against a person found to
41 be infirm, disabled or handicapped;
42 (6) the maturity or lack of maturity of the juvenile as reflected
43 by his age and emotional attitude including any alcohol or druguse
44 or dependency;
45 (7) the stability or lack of stability of the juvenile’s home or family
46 family;
47 (8) any relevant psychological or psychiatric report about the
48 juvenile;
49 (9) the juvenle’s school record and truancy record, if any;
50 (10) the record of past crimes, if any, committed by the juvenile;
51 (11) whether the juvenile, at the time the alleged crime was
52 committed, was on escape from the custody of the department of
53 youth services or from a department of youth services facility or
54 from a department of youth services—affiliated program, or was
55 on default from previous juvenile court proceedings;
56 (12) the nature of any past treatment of the juvenile within the
57 juvenile justice system;
58 (13) the prospects for rehabilitation of the juvenile within the
59 juvenile justice system;
60 (14) the programs and facilities available to the juvenile within
61 the existing system; and
62 (15) any other relevant fact.
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63 If the court finds that probable cause exists to believe that the
64 juvenile has committed the act as charged and the public would be
65 afforded adequate protection if it retained jurisdiction over the
66 juvenile, continue the proceedings for trial as a juvenile before an
67 impartial justice.
68 If the court finds that probable cause does not exist to believe
69 that the juvenile committed the crime as charged, the court shall
70 dismiss the complaint.
71 If the court finds that probable cause exists to believe that the
72 child has committed the crime as charged and finds in writing, on
73 clear and convincing evidence, that the juvenile presents a danger
74 to the public if it retained jurisdiction over the child, or that the
75 juvenile is not amenable to treatment within the current juvenile
76 system, the court shall order an adult complaint to issue and
77 simultaneously, the juvenile complaint dismissed; and the case
78 shall thereafter proceed according to the usual course of proceed-
-79 ings and in accordance with the provisions of section thirty of
80 chapter 218 of the General Laws and section eighteen of chapter
81 278 of the General Laws. When such a complaint is issued, section
82 sixty-eight of this chapter shall apply to any person committed
83 under this section for failure to recognize pending final disposition
84 in the superior court department of the trial court.
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