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(House, No. 6864 of 1981)

Ordered, That the Legislative Research Council be required to make
an investigation and study relative to the establishment of a board of
registration of home builders and for the regulation of home builders,
substantially as set forth in House, No. 5030 of 1981 and House, No. 47
of 1981 the so-called Home Improvement Act. Such study shall specifi-
cally include, but not be limited to, areas of corporate accountability,
performance bonding, permit bonding, local enforcement within the
Commonwealth of Massachusetts and a comparison with otherstates.
Said council shall file its report with the Clerk of the House of Repre-
sentatives on or before the last Wednesday of January, nineteen
hundred and eighty-two.

Adopted:
By the House of Representatives, May 20, 1981
By the Senate, in concurrence, June 8, 1981.

tKfje Commontoealtf) of fHasgadjuaetts

ORDER AUTHORIZING STUDY
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To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN: In compliance with the joint
order, House, No. 6864 of 1981, the Legislative Research Council
submits herewith a report prepared by the Legislative Research Bureau
relative to the regulation of home builders and home improvement
contractors.

The Legislative Research Bureau is restricted by statute to “statisti-
cal research and fact-finding.” Hence, this report contains only factual
material without recommendations or legislative proposals by that
Bureau. It does not necessarily reflect the opinions of the undersigned
members of the Legislative Research Council.

Respectfully submitted,

Sen. ANNA P. BUCKLEY of Plymouth, Chairman
Rep. MICHAEL J. LOMBARDI of Cambridge, House Chairman
Sen. JOSEPH B. WALSH of Suffolk
Sen, JOHN F. PARKER of Bristol
Sen. ROBERT A. HALL of Worcester
Rep. WILLIAM J. FLYNN of Hanover
Rep. WILLIAM P. NAGLE, JR. of Northampton
Rep. ROBERT D. McNEIL of Leicester
Rep. IRIS K. HOLLAND of Longmeadow
Rep. SHERMAN W. SALTMARSH, JR. of Winchester
Rep. BRUCE N. FREEMAN of Chelmsford
Rep. CHARLES N. DECAS of Wareham

fKfje Commontoealtf) of iWasaad)U«eUa

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL
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To the Members of the Legislative Research Council:

LADIES AND GENTLEMEN: House, No. 68640 f 1981, reprinted
on the inside of the front cover, directed the Legislative Research
Council to conduct an investigation and study relative to the regula-
tion of home builders and home improvement contractors in Massa-
chusetts. The order is based on two 1981 legislative proposals; House,
No. 47 which proposed the enactment of a Home Improvement Law
and House, No. 5030 which called for the establishment of a board to
license home builders.

The Legislative Research Bureau submits herewith such a report. Its
scope and content have been determined by statutory provisions which
limit Bureau output to factual reports without recommendations. The
preparation of this report was the primary responsibility of Thomas R.
Asci of the Bureau staff.

Respectfully submitted,

DANIEL M. O’SULLIVAN
Director, Legislative Research Bureau

®l)c Commontoealtfj of ffla«sad)u«etts!

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL
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This study was prepared in response to a legislative order, filed by
Representative William R. Keating of Sharon, which directed the
Council to make a study and investigation relative to the laws, practi-
ces and procedures of Massachusetts and other states designed to
regulate the business practices of home builder contractors and home
improvement contractors. The order specifically directs the Council to
study the provisions of House, Nos. 47 and 5030 of 1981, which would
provide respectively for the establishment of a Board of Registration of
Home Improvement Contractors and a Board of Registration of
Home-Builder Contractors within the Division of Registration.

The study examines the impact of two highly-publicized cases in-
volving unsatisfactory contractor performance. In the first case, the
Attorney General brought suit against the owners of Sharonshire
Homes, Inc., alleging that they committed unfair and deceptive acts
and practices in the construction and sale of new homes. With the
consent of both parties, the court issued a preliminary injunction
against the defendants, which effectively put the company out of
business. However, the corporation was assetless and no restitution
was available for the victims. In the second case, the Attorney General
brought suit against McCarthy Construction in Framingham on 36
counts of grand larceny over $lOO when the contractor failed to install
storm windows. The defendant pleaded guilty and the court fined him
$3,000; imposed a 4 1/2 to 5 year M.C.I. Walpole suspended sentence;
and ordered him to pay $15,000 restitution within four months. Both
of these cases involved the questionable business practices ofcontract-
ing firms, and served to increase concern among legislators regarding
the adequacy of state law and regulation governing the home building
and home improvement industry.

®Jjc GCommontoealrt) of fHatfsacfjuicUS

REGULATION OF HOME BUILDERS AND HOME IMPROVE-
MENT CONTRACTORS

SUMMARY OF REPORT

Introduction
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No data has been compiled relative to flaws in work undertaken by
home builder and home improvement contractors in the Common-
wealth. However, some recent statistics are available on the incidence
of new home construction defects on a national scale. In a study
completed for the Federal Trade Commission in 1980, a survey of new
home owners in the years 1977-78 revealed that 62 percent of the
respondents had at least one defect, which the builder refused to repair
in the 30-month period following closing, with an average repair cost
of $1,411. Twenty-two percent of all respondents had a serious dis-
agreement with the builder over one or more problems. Seven percent
consulted a lawyer regarding these problems and four percent retained
legal help. On average, respondents involved in a serious disagreement
with the builder estimated that they spent 74 hours of their own time
and lost one workday in trying to resolve the dispute.

In an unrelated survey conducted for the Federal Trade Commission
in 1981, Assistant Attorney General John F. Montgomery, Chiefof the
Consumer Protection Division of the Massachusetts Attorney Gener-
al’s Office, provided some insight into the extent of faulty work per-
formed by home improvement contractors in the Commonwealth.
When asked what type of complaints the Attorney General’s Office
received regarding home improvement contractors. Attorney Mont-
gomery identified six areas, listed in order of frequency: (1) defective
work; (2) unfinished work, (3) diversion of funds by contractors, (4)
unfair charges, (5) unfair contract terms and (6) defective materials.
Siding contractors generated the most complaints followed by roofing
contractors, home remodeling contractors, swimming pool compan-
ies, paving contractors and alarm system installers. Montgomery does
not favor a registration or licensing system for either homebuilders or
home improvement contractors. In his view, licensing would not be an
effective approach and would not serve to decrease the incidence of
shoddy workmanship or keep unqualified persons from practicing the
trade.

Examination of the programs in 23 states which now license home
builders and/or home improvement contractors reveal no uniform

Incidence of Defective Work

Statutory Response in Selected States
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licensing pattern. Some states treat home builders and home improve-
ment contractors as similar occupations and regulate them equally;
others see them as distinct trades and regulate them as such. Most have
licensing boards to evaluate the competency and experience of the
contractor, although, in a few states, responsibilities for licensure are
vested in such officials as the State Comptroller, Commissioner of
Banks and the Secretary of State, among others. Some states require
written tests and performance bonds. Others demand licensing only
when project cost or aggregate gross receipts exceeds a set dollar limit.
Less than a handful exempt residential construction. Several states
only license out-of-state contractors or public works contractors.

At least nine states license home improvement contractors. Several
states such as Maryland and California, license home improvement
salesmen. Maine is the only state which regulates home repair finance
companies. Washington bars contractors from the use of the courts for
the collection of compensation for the performance of work or for
breach of contract unless the contractor proves he was registered at the
time he entered into such contract.

A statute requiring the registration or licensing of contractors is an
exercise of the police power of the state. The only limitation upon the
exercise of this sovereign power is that the enactment must be reason-
able and tend to correct some evil or promote some public interest.
Further, it must not violateany positive mandateof either theState or
Federal Constitution. Municipalities do not have an inherent power to
regulate construction; instead, they derive this authority from the
police power of the state either by statutory delegation or home rule
provision in state constitutions. Thus, municipalities have essentially a
free hand to govern construction unless they are specifically restricted
by state law.

The majority of new homes are covered by some type of builder
warranty; however, most of these warranties are not backed by insur-
ance. Home buyers are protected by implied warranties which have
developed by either statute or court decisions in most states. Implied

Legal Authority to License Contractors

Home Warranties
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warranties promise that the product is in proper condition for sale andthat no material defects exist, including latent defects. In the pasthome buyer warranty rights were limited to those stated in the salescontract, and courts adhered to the rule of “caveat emptor,” or let thebuyer beware. Nevertheless, even with more liberal interpretation ofthe rights thereunder, implied warranties do not offer substantialprotection since a home buyer must be prepared to obtain legal counseland engage in lengthy and expensive litigation, which offers no guaran-tee of success.
Written warranties provided by most builders specify the type ofprotection afforded to the home buyer against construction defects.Nonetheless, buyers often encounterproblems when asking builders tomake repairs under these warranties. Most written new home warran-ties are only in effect for a one-year period beyond purchase, which is

considered inadequate by Federal Trade Commission officials.
In 1974, the National Home Builders Association began the Home

Owner Warranty (HOW) program, which provided the first insured
warranty program for home builders. Approximately 11.3 percent of
the homes built nationwide in 1977 were enrolled in this program.
Under this program, participating builders subscribe to a 10-year
warranty/insurance plan on new homes. In the first two years, the
builder must make all repairs at his own expense and in the following
years the insurance carrier will assume the cost for specific defects
covered under the plan. Additionally, this program provides a builder-
owner dispute settlement process to aid the settlement of claims.

New Jersey has the only state-sponsored warranty program. The
plan was established in 1979 under the New Jersey Home Warranty
and Builders Registration Act. A major provision of the program
stipulates that the builder must offer the home buyer a limited warranty
on materialsand workmanship. The warranty must be underwritten by
either a private insurance program such as HOW or the new home
security fund operated by the state. A contractor who builds a home
without an insured warranty can be fined $2,000 per day, per home. As
of August 30, 1980, 4,307 builders had registered with the state pro-
gram and 3,574 homes were under warranty.

State Building Code Commission
Licensing of construction supervisors is scheduled to become effec-
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tive on the first day of July, 1982. Until this date, all licensure applica-
tions received by the Division of Inspection will be “grandfathered”
into the program.

However, controversy has developed over the content of theseregu-
lations as they would exempt one-family home owners from licensing
provisions, yet, two and three family home owners who repair or alter
their homes would need a licensed contractor to undertake the work.
Also, these regulations would eliminate the licensing authority of at
least eight municipalities which currently license contractors. A munic-
ipality’s right to license contractors is protected by Section 78 of
Chapter 802 of 1972. Critics point out that the regulations would strip
a municipality of licensing powers if they conflicted with the state
licensing program. Such powers can be abrogated by statute only.

Opponents of SBCC assert that the Commission does not have the
right to promulgate licensing regulations because such power is neither
expressly granted nor implied in the section of the statute cited. They
suggest that all licensing programs should be placed within the Divi-
sion of Registration which currently regulates and licenses 29 different
occupations.

Legislative Developments
The 1981 legislative year saw the submission of two unsuccessful

bills directed at the regulation of home improvement contractors
(House, No. 47) and home builder-contractors (House, No. 5030).
House, No. 47, otherwise known as the Home Improvement Act, was
sponsored by the now defunct Massachusetts Consumers’Council. The
bill required the registration of home improvement contractors and
salespersons and provided for the mediation of disputes arising out of
home improvement contracts. This bill was intended in part to be an
alternative to some of the controversial aspects of the State Building
Code Commission’s regulation governing construction supervisors.

House, No. 5030 was filed by Representative William R. Keating of
Sharon. This bill would have provided for the regulation of home
builders only. As with House, No. 47, this measure would have estab-
lished a registration board within the Division of Registration.
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A legislative order, House, No. 6864 of 1981, directed the Legislative
Research Council to make an investigation and study relative to the
establishment of a board of registration of home builder-contractors
and the regulation of persons and organizations involved in that trade.
Representative William R. Keating of Sharon, who introduced this
study order, is concerned with problems associated with home builder-
contractor performance and workmanship. This order also directed
the Council to study the provisions of House, Nos. 5030 and 47 of 1981,
the latter of which proposed a Home Improvement Act. House, No. 47
would require the registration of home improvement contractors and
salespersons and would provide for the mediation of disputes arising
out of home improvement contracts. House, No. 5030, fded by Repre-
sentative Keating, proposes the establishment of a board ofregistra-
tion for home builder-contractors. Additionally, the study shall specif-
ically include, but not be limited to areas of corporate accountability,
performance bonding, permit bonding and local enforcement within
Massachusetts. The study directive also requires the Council to exam-
ine other states’ actions in these areas.

The impetus for studying this issue has been the growing dissatisfac-
tion of home owners here in the Commonwealth with the workman-
ship and business practices ofboth home builders and home improve-
ment contractors. These problems usually occur randomly, with no
specific pattern that would merit theattention of the Attorney Gener-
al’s Office or any other investigative agency. This results in the victim-
ized consumer having no recourse except to engage private counsel,
usually at considerable personal expense. Even this approach proves
unsatisfactory to those who are willing to pursue a contractor who has
failed to meet written or implied services, for many irreputable con-
tractors are often conveniently bankrupt before they are named in a
Suit.

)e Commontocaltlj of iHa£gad)U*ettg

REGULATION OF HOME BUILDERS AND
HOME IMPROVEMENT CONTRACTORS

CHAPTER I.
INTRODUCTION

Origin of Study
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Recent Massachusetts Developments
A notable exception to this generally random and small scale occur-

rence of contractor fraud or malpractice is the highly publicized case of
Sharonshire Homes, Inc. In 1979, over 12 buyers in a high priced
Sharon development complained to the Attorney General’s Office that
work on their newly purchased homes failed to meet standards that
were either specified or implied in the purchase agreements. Other
buyers who made $7,000 to $lO,OOO deposits complained that their
deposits were not returned when the builders failed to begin construc-
tion on the contracted for homes. Those who finally agreed to pass
papers, and move in despite shortcomings, were confronted with prob-
lems such as insufficient landscaping, use of extremely low quality or
inappropriate building materials and dangerous workmanship defects,
including violations of both the State Building Code 1 and the Fire
Code. 2

Another problem evolved around the fact that the town’s building
inspector certified these houses for occupancy because of owner pres-
sure. The houses were being completed during a period of rapidly
rising interest rates, and the home owners were panicky about securing
mortgages at the lowest possible rate. This situation resulted in some
owners moving into houses prior to their completion, with the under-
standing that sub-contractors would complete construction quickly.
As it turned out, the builders failed to secure contractors to complete
the work.

The failure of the builders to meet custom specifications of the
buyers as well as the basic requirements of the fire and building codes
prompted Attorney General Francis X. Bellotti to file suit against the
principal owners of Sharonshire Homes, Inc. in March of 1981, alleg-
ing that they committed unfair and deceptive acts and practices in the
construction and sale of new homes to consumers. 3 The complaint
asked for injunctive relief and damages for consumers. The Superior
Court, with the consent of the parties, issued a preliminary injunction
against the defendants. Under this court order, the defendants were
required to alter their future business practices in a number of ways

21; One and Two Family Dwelling CodeI. 780 CMR: Am.

527 CMR 2.00-11.00, 13.00-23.00. 50.00 (Board of Fire Prevention Regulat
The homes in question were built under the corporate name of Sharonshire Homes, Inc., by Paul Starr ol
Sharon and Elliot Kaplan of Randolph. Starr was a teacher and vice principal of an elementary school in
Stoughton and Kaplan was an accountant. Neither of these individuals had previous experience in the
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including (1) notifying the Attorney General’s Office each time they
contracted to build or sell a house; (2) placing all purchasers’ deposits
in escrow until the time of closing; (3) submitting disputes regarding
the release of escrow funds to the American Arbitration Association;
and (4) supervising all future construction on a full time basis. All
transfers of assets to themselves or to other corporations or trusts
controlled by them were prohibited unless approved by the Attorney
General. This court action eventually led to Sharonshire Homes, Inc.
and two other home building companies owned by the same individu-
als being placed in receivership. The court appointed receiver exam-
ined the corporate records of the companies and concluded that there
were no assets from which the creditors could be reimbursed. A
spokesman for the Attorney General’s Office stated that the defend-
ants’ practice was to build a few houses under one corporation, then
form a new one for future construction and dissolve the old one to
protect themselves from suits.

Given these developments, the only recourse for the buyers was to
submit a claim for damages through the Home Owners Warranty
Corporation (HOW) which protects home owners against faulty work-
manship of contractors. The problem with HOW is that it is an
insurance program initiated and sponsored by the home builder indus-
try, its first responsibility being the protection of its members. Con-
tractors who are insured by HOW supposedly meet requirements of
technical competence, financial stability and a record of good custom-
er service. HOW insurance protection is often misconstrued by
consumers, who believe that comprehensive insurance has been ob-
tained by the contractors. As a result, claimants often find that HOW
covers only major construction faults and not many of the smaller
defects that quickly add up to several thousands of dollarsof addition-
al expense to the home buyer.

The quality of work performed by home improvement contractors
has generated frequent complaints to the Attorney General’s Office.
Like home builder-contractors, home improvement contractors are
usually able to avoid intensive scrutiny by various local and statewide
law enforcement agencies because of the random nature of complaints.
However, if there is a pattern of complaints that authorities can
identify, then an investigation may be conducted. This occurred in the
case involving John E. McCarthy and the McCarthy Construction
Company. The defendant was indicted by the Middlesex County
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Grand Jury in March of 1981 on 36 counts of larceny overSIOO. 1 Each
of the counts alleged that the defendant stole from 36 separate victims.

McCarthy did business as a small home remodeling company which
installed storm windows, vinyl siding and swimming pools. The com-
pany advertised on radio and in newspapers relative to the installation
of storm windows prior to the onset of winter. In response to these ads,
a number of home owners contacted the contractor and requested an
estimate of the costs of installation. McCarthy personally visited each
customer’s home, gave an estimate for the job and required a substan-
tial deposit from the home owner upon the latter’s acceptance of
McCarthy’s offer. Some home owners took out home improvement
loans to meet this down payment. The windows were to be installed
within one month or sooner. In every case the contractor failed to
perform any of the work and no explanation was given. As a result, it
was inferred from the large number of similar cases that the contractor
deliberately planned to take these monies and not do any work. This
proved to be the case as the defendant later changed his plea to guilty.
The investigation further revealed that McCarthy, after depositing
monies received from some of the 36 victims, would issue a check
payable to the Probation Departments of the respective District
Courts in Cambridge, Westboro and Gloucester in order to make
restitution for other larceny cases for which he had been found guilty.

, Although the Commonwealth recommended that the defendant be
incarcerated for 18 months, the Court fined the defendant $3,000 and
gave him a 4-1/2 to 5 year M.C.I. Walpole suspended sentence and
ordered that he pay $15,000 restitution within four months.

Scope of Report
The recent investigations by the Attorney General’sOffice which led

to the legal actions against the principal owners of Sharonshire
Homes, Inc. and McCarthy Construction have also served to support
the concern of some Massachusetts legislators that abuses in the
contracting field are widespread, and can have a devastating impact on
those who are victimized. This report will examine the utility of
registration boards as instruments of both regulation and consumer
protection. At a time when it is not popular to propose more govern-
ment regulation, there are many parties, both within the construction

Middlesex County Superior CMa;
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industry and state government, who favor such control. Equally this
type of regulation has its opponents. The features of the regulatory
mechanisms proposed in House, Nos. 47 and 5030 will be discussed,
with particular attention devoted to bonding requirements, for bonds
provide compensatory relief to those individuals who are victimized by
a contractor’s poor workmanship or inept business practices. The
report will also summarize action taken by various states to regulate
both the home construction and home improvement industries.

Incidence of New Home Construction Defects
In the process of its research, the Bureau has been unable to locate

any statistical analysis relative to the incidence of new home construc-
tion defects in the Commonwealth. Information of this nature is
critical to the evaluation of the need for regulatory procedures and the
specific type ofregulation required to combat problems that may exist.
It is difficult to identify the extent of the problem in the Common-
wealth since the vast majority of incidents are unreported and are not
included in any statistical analysis compiled by the Better Business
Bureau or a number of other consumer agencies. The only information
available relates to the sensational or highly publicized cases of fraud
such as those discussed in Chapter 1 of this report. Thus, it is difficult to
reach conclusions on the need for regulation and/or the type ofregula-
tion required.

Despite the absence of local data on the extent of new home con-
struction defects or home improvement defects, some measure of the
dimension of this problem may be obtained through an examination of
national statistics provided by the Federal Trade Commission (FTC)
and the Department of Housing and Urban Development (HUD). Ina
report completed in August, 1980 by Mathematics Policy Research,
Inc. for HUD and the FTC, a national survey of new home buyers was
conducted to determine the incidence and nature of construction
problems in new homes. This report represents the most recent and
comprehensive statistical analysis of problems associated with new
home construction defects on a national scale. However, the document
does not contain data on a state-by-state basis or according to the
various political subdivisions within the states.

CHAPTER 11.
FREQUENCY OF CONSTRUCTION DEFECTS.
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The study focused on two issues; (1) builder resolved problems,
which cover those defects or failures which the home builder corrected
at his expense; and (2) non-builder resolved problems, estimated to
cost $lOO or more, which were borne by the owner. The principal
findings of the study are summarized below in terms of three areas of
concern: (1) problem incidence, (2) problem cost per household and (3)
owner-builder relations.

Problem Incidence
Forty-four percent of the households reported having at

least one builder resolved problem and 62 percent of the house-
holds reported at least one non-builder resolved problem since
the closing date. Overall, 79 percent of the households reported
at least one problem of either type.

The average household can expect to experience 1.35 non-
builder resolved problems and 0.75 builder resolved problems
over the 30-monthperiod following closing. Sixty-two percent
of the households reported having at least one non-builder
resolved problem in this period, with an average repair cost of
$1,411. Most of the problems occur shortly after closing, with
70-75 percent occurring in the first six months and about 90
percent occurring within the first year. Nineteen percent of the
non-builder resolved problems had been repaired by the home
owner at the time of the survey, leaving 81 percent still unre-
paired.

The mean number of non-builder resolved problems per
household occurring within 30 months of closing tended to
vary by census region, house price and household income.
Home owners in the West census region l had fewer problems
(0.72) than did home owners in other regions (1.44 to 1.68).
Owners of houses priced under $30,000 and over $BO,OOO had
more problems (1.78 and 1.88, respectively) than owners of
houses in other price ranges. The number of problems per
household was lowest for households with incomes from
$15,000 to $19,999 and greatest for households with incomes
under $15,000.

The probability ofreporting at least one problem of any type
was related to several factors. Respondents in the Northeast

Ariz., Calif., Colo., Ida., Mom., Nev„ N.M., Ore., Utah, Wash, and Wyo.
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census region l were more likely than respondents in other
regions to have reported a problem. The likelihood of report-
ing also increased as the purchase price of the house increased
and if the respondent lived in a large subdivision (60 houses or
more). The probability of reporting a problem was lower
among respondents who were first-time purchasers and had
less than 12 years of education. The probability of reporting a
problem also declined as the respondent’s age increased.

The probability of reporting a non-builder resolved problem
was higher for respondents living in subdivisions, and tended
to increase with the price of the house. The probability of
reporting a non-builder resolved problem decreased for re-
spondents who were older, who purchased from a builder who
provided some type of warranty coverage, or who were first-
time purchasers. Respondents living in the South 2 and West
census regions were less likely than respondents in other re-
gions to report a non-builder resolved problem. The ranking of
general problem areas in terms of the approximate percentage
of households reporting a problem of that type is as follows:
walls, ceilings, floors (61 percent); miscellaneous problems
primarily grading, driveways, and exterior concrete work (42
percent); plumbing (29 percent); roof (23 percent); foundation-
/ basement (12 percent); heating (10 percent); cooling (9 per-
cent); major appliances (8 percent); interior electrical (7 per-
cent); and contracted work not done (4 percent).

Problem Costs
The expected cost of repairing non-builder resolved prob-

lems over the 30-month period from the date of closing is
estimated to be $906 per household, including those house-
holds with no problems (38 percent). Approximately 32 per-
cent of the respondents are estimated to have had expenses in
the range of $lOO to $7OO for non-builder resolved problems
occurring over the period. Twenty-two percent are estimated
to have had expenses from $7OO to $2,000 per household and
eight percent had expenses over $2,000.

2. Ate" NKy.: Mis"', S.C.. Tenn., Tex.. V... and W. Va
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The average cost per household for non-builder resolved
problems occurring within 30 months of closing tended to vary
by census region, house price and household income. Home
owners in the West census region had lower expected costs
($636) than home owners in other regions (where mean costs
ranged from $924 to $1,128). Average repair cost per house-
hold tended to decline with house price; however, houses in the
$3O-$45,000 and $6O-$BO,OOO ranges had much lower costs
than houses in other price ranges. Average repair costs were
much higher among households with incomes under $15,000
and those with incomes between $2O-$24,999 ($1,475 and
$1,271, respectively) compared with households in other in-
come groups (with costs ranging from $612 to $681).

Because 81 percent of the non-builder resolved problems
were still unrepaired at the time of the survey, a substantially
smaller amount was actually paid by the home owners. For
example, in the first year since closing, 16 percent of the
households paid an average of $739 per household for repairs.
One and one-quarter percent of therespondents reported actu-
al repair expenses of $2,000 or more for completed repairs and
another 1.5 percent reported paying between $l,OOO to $2,000
within 30 months of closing.

Most home owners (80 percent) reported being at least
somewhat satisfied with the construction quality of their
homes, five percent were neutral, and 15percent reported some
degree of dissatisfaction. Of those owners reporting two or
three problems in the first year, 31 percent were very satisfied
and 47 percent were somewhat satisfied with the construction
quality. Of those owners reporting four or more non-builder
resolved problems, 32 percent were somewhat dissatisfied and
19 percent were very dissatisfied. Owner satisfaction showed

some regional variation - the percent of owners expressing
any degree of dissatisfaction was lowest (9 percent) in theWest
North Central 1 census division and highest in the East South
Central 2 division (21 percent). The proportion of owners who

Owner-Builder Relations

lowa. Kan.. Minn.. Mont.. Neb.. N.D.. and S.D.

Ala., Kv.. M
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were very satisfied with their homes also increased with house
price and household income.

The respondents attempted to have 83 percent of all reported
problems resolved by the builder. Respondents contacted the
builder concerning 93 percent of the problems discovered in
the first month and with decreasing frequency thereafter (75
and 56 percent in the periods 7-12 and 13-24 months after
closing, respectively). The builder resolved about half the
problems brought to his attention in the first year and 36
percent in the second year.

Twenty-two percent of all respondents had a serious dis-
agreement with the builder over one or more problems. The
probability of having a serious disagreement was lower for
older respondents and for respondents who had warranty cov-
erage either through the HOW program or with the builder.
The probability increased for respondents with incomes under
$20,000.

Seven percent of all respondents consulted a lawyer regard-
ing these problems and four percent retained legal help. The
probability of consulting a lawyer increased with income and
house price, but declined with age of the respondent.

Respondents were most likely to have a serious disagree-
ment or to seek third party help (e.g., lawyer, local building
code officer) when the problem involved lot grading, interior
wall and ceiling finishing, and basement moisture or work that
the builder promised but did not perform. On average, re-
spondents involved in a serious disagreement with the builder
estimated they spent 74 hours of their own time, $175 in direct
costs, and lost one workday resolving or attempting to resolve
the dispute. 1

Home Improvement Fraud2

A strong case can be made that home improvement abuses are more
in need of a remedy than any other type of consumer fraud. In 1979,
consumers spent more than $4O billion for these improvements. Some

Richard 1 Kalu/ny, A Survey of Homeowner Experience with New Residential Housing C
Mathematic Policy Research. Inc.. Princeton, New Jersey, prepared for the Federal Trade Co

Department of Housing and Urban Development. August. 1980, pp. 111-VIII.
Statistical data in this section were obtained from “Home Improvement Frauds: A Preliminary Rc P^ rt '
prepared by Stephen Brobeck and Edith Furst of the Consumer F ederation of America for the U. S.

Housing and Urban Development, April 6. 1980. 37 pp.
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experts say that an inordinately high proportion of this sum, probably
at least one half, was paid to salespersons for promotions and commis-
sions. In a 1977 federal survey of local consumer protection agencies,
home repairs ranked second to automobiles as a source of complaints.
In the first half of 1979, nearly as many consumers complained to
Better Business Bureaus about home improvement work as about car
repairs (20,000 vs. 25,000). Most home improvements, but only a small
minority of auto repairs, cost more than $l,OOO. There is nothing
comparable in the area of car repairs to such costly home improvement
frauds as the defrauding of more than 2,300 Ohio consumers of sums
ranging between $l,OOO and $5,000 by a basement waterproofing firm
employing methods completely inappropriate to the region and fre-
quently harmful to houses, or to the threatened loss of homes averag-
ing $40,000 in value to more than 1,000 Southern California families
victimized by “lien sale contract” frauds. 1

Generally, complaints in the home improvement field are more
difficult to resolve than other types. In the first half of 1979, 12of the 87
types of businesses listed by the Better Business Bureau had a settle-
ment rate lower than 66.3 percent. Five of these 12 specialized in home
improvements. This lack of responsiveness was attributed to several
factors. One is that large dollar amounts are involved, another that the
industry is more open than most to the incompetent and the dishonest.
For many types of home improvement work, little capital or expertise
is needed. Most jurisdictions do not investigate home improvement
firms unless there is an excessive number of complaints. Additionally,
businessmen in this area are freer than most to avoid sanctions by
moving operations to a different city or state, or by declaring bank-
ruptcy and re-incorporating under a different name.

Furthermore, problems in this area have received little attention.
There has been no comprehensive survey of these abuses or remedies.
Reliable estimates of consumer losses nationwide have not been pre-
pared, although there is general agreement that the amount involves
billions of dollars. In 1981, the FTC contracted with the National
Housing Law Project (NHLP), a California consulting firm, to re-
search the extent of home improvement fraud in the United States.
This report will be the first to provide a statistical overview of home

•I Cali To ompaniiwithout going to court, to foreclose on propertysecuring loans in default.Specifical-
prc

repairs or other improvements. When pay
process, taking
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improvement fraud, which is necessary before an accurate assessmentot the seriousness of this problem can be known. The study is to be
completed by April of 1982. In conjunction with this national study,
the National Housing Law Project conducted a nationwide survey of
the 50 states’ Attorneys General on the incidence of home improve-
ment fraud in their particular state.

Home Improvement Fraud Survey. Assistant Attorney General
John F. Montgomery, Chief of the Consumer Protection Division in
the Massachusetts Attorney General’s Office, provided the responses
to questions posted in the NHLP survey. Those responses are summar-
ized in the following paragraphs.

When asked what type of complaints the Attorney General’s Office
received regarding home improvement contractors, Attorney Mont-
gomery identified six areas, listed in order of frequency, with the first
being the most significant: (I) defective work, (2) unfinished work, (3)
diversion of funds by contractors, (4) unfaircharges by contractors, (5)
unfair home improvement contract terms and (6) defective materials.
No significant problem was found in respect to false and misleading
advertising or the actions of home improvement sales representatives.

Siding applicators generated the largest number of complaints fol-
lowed by roofing contractors, home remodeling contractors, swim-
ming pool companies, paving contractors and alarm system dealers.
Home owners accounted for most of the complaints. Consumer groups
and other state or local law enforcement agencies lodged a substantial
number; however, the media and legal service attorneys were not a
significant source of complaints.

As to the effectiveness of the Attorney General’s prosecutorial policy
in punishing and deterring home improvement fraud, Mr. Mont-
gomery stated;

Because of limited resources (staff), we are only able to
prosecute contractors with a substantial record of complaints.
In those cases, we are effective in restraining future fraud and
punishing violations of court orders. We are not able to deter
home improvement fraud generally.

Legal remedies considered to be most effective were described by
Montgomery as follows:
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Comprehensive injunctions are entered in civil actions,
sometimes including bonding provisions or strict monitoring
provisions. Civil penalty actions based upon clear violations of
injunctions. Such actions may be settled for restitution for
consumers. In serious cases, criminal prosecution for larceny,
for Chapter 93, Section 48 violations (regulation of trade), or
for criminal contempt. Additionally, the Attorney General
may obtain restitution for consumers under Chapter 93A,
Section 4, but this can be difficult because of assetless defend-
ants and a need for expert testimony as to the extent of dam-
ages.

In addressing the survey inquiry concerning the statutory and equit-
able penalties assessed against home improvement contractors who are
prosecuted, Montgomery answered;

In civil cases, civil penalties (fines) are only available where a
contractor violates injunction entered in civil action by the
Attorney General under Chapter 93A, Section 4. The Attorney
General seeks to impose comprehensive injunctions as a basis
for subsequent civil penalty and contempt actions. In criminal
cases, criminal contempt or injunctions entered in civil actions
by the Attorney General under Chapter 93A, Section 4: seek
criminal conviction, incarceration or probation subject to res-
titution. Criminal prosecution under Chapter 93, Section 48
(regulation of trade) seeks the same remedies.

When asked what additional legal remedies could be provided to law
enforcement officials to penalize and deter home improvement fraud
more effectively, the Assistant Attorney General stated:

Legal remedies are basically adequate, except we could use
civil fines for violations of the statute (as opposed to violations
of court orders). The problem is with inadequate money and
staffing to pursue legal remedies, and nip problems in the bud.

Finally, Montgomery does not favor a registration or licensing
system for home builders and home improvement contractors. In his
view, licensing would not be an appropriate response as a consumer
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protection measure. He felt it would not decrease the occurrence of
shoddy workmanship or keep unqualified individuals from practicing
the trade.

Overview
Of the many specialities and subspecialties in the construction field,

plumbing and electrical work are by far the most frequently licensed.
But to appreciate the diversity in licensing practices that exists across
the nation, one must look at special situations. California, for exam-
ple, requires 61 varieties of contractors to hold state licenses; Dade
County, Florida, requires apprentices, journeymen and masters to be
licensed in some 80 different categories.

In contrast to widespread state or local licensing of plumbing and
electrical contractors, there is little uniformity with respect to the
licensing of home builders and home improvement contractors. At-
tempts to categorize the kinds of construction contractors subject to
licensing and to delineate the level at which control is exercised reveal
no logical pattern. Licensing in the construction field seems to form
unidentifiable layers of inconsistent or incongruous regulation that
only confuse those who attempt to determine why some occupations
are licensed in certain jurisdictions but not in others.

The statutory purpose of licensing is to insure that only qualified,
competent persons perform tasks which might endanger public health
and safety. From this basic step, the concept has been expanded to
include consumer protection and the raising of revenue.

A legislative enactment requiring the registration of contractors is
an exercise of the police power of the state. The only limitation upon
the exercise of this sovereign power by a legislative body is that the
questioned enactment must reasonably tend to correct some evil or
promote some public interest and that it must not be violative of any
positive mandate of the constitution 1. Severe penalties, including de-
nial of the use of the state courts, are imposed by many states and local
jurisdictions for failure to comply with these licensing requirements. 2

CHAPTER 111.
SELECTED STATES’ LICENSING PROVISIONS.

I. Treffry v. Taylor.m P. 2nd 273 (1965).

State Contractors' Licenses, Corporation Trust Company, 2 Oliver Street, Boston, Massachusetts. May
1981, p. 1



HOUSE No. 58811982] 25

The 23 states included in this chapter have passed some form of
statewide builder-contractor licensing statute. Some of these states
specifically address home improvement and home builder-contractors.
Most have created licensing boards with the power to evaluate the
competency and responsibility of a builder-contractor. Some states
require a written test. Some require a builder applicant to post a
performance bond. Others demand licensing only for builders involved
with projects over a set dollar limit; several limit licensing to out-of-
state contractors or public works contractors. Subcontractors are
covered in some states but not in others. Most states contain a provi-
sion for the suspension or revocation of a license for fraud or gross
negligence.

Recent trends in builder licensing have stressed consumer protec-
tion. Prior to the last few years, revenue was often the main purpose.
As a result of the new emphasis on consumerism, legislators are
changing their ideas about licensing. They are enacting tougher bills
which shift the main regulatory emphasis to quality control and post
sale customer satisfaction or warranty service. Bonds or escrow ac-
counts are required to insure the correction of defects. The review of,
or, in some cases, inspection of builder performance have transformed
licensing in many states into an active consumer program. In an equal
number of cases, however, the legislation has mishandled consumer
concerns, creating a bureaucratic maze.

No two states have enacted the same requirements. Regulatory
provisions are not always neatly enumerated under a section of a state’s
statutes labeled “contractors’ licenses.” Requirements affecting con-
tractors may be found in sections of the law having to do with foreign
corporations, unemployment compensation, sales and use taxes and
bids and awards as well as sections on licensing of occupations and
professions.

The fact that construction contractors are considered to be engaged
in activities impressed with a public interest is evidenced in the bonding
requirements which are included in the contractor regulations of many
states. Bonding provisions relate to work performance, payment of
obligations, or both. Payment bonds usually cover the payment of
income and sales taxes of the contractor, income taxes of the employees
and subcontractors and use taxes and unemployment compensation
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taxes. In some cases, the bonds are required to cover other payments
such as wages and costs of materials and equipment, especially in
relation to nonresident contractors.

The penalties imposed for noncompliance with licensing provisions
appear to depend on the philosophy behind the legislation. Generally,
where revenue is the sole purpose of the measure, monetary fines are
imposed for failure to comply. Where, however, the legislation is
designed to protect the public health, safety and welfare, the penalties
imposed are more severe. Contractors who have failed to obtain the
necessary licenses may find that they are barred from using state courts
when trying to force payment from customers who fail to pay for work
performed. This situation exists because of both statutory delineation
in some states and/or by judicial interpretation in others. 1

Set forth in the following pages are the contractor licensing require-
ments currently in force in the states, which affect home builders
and/or home improvement contractors. Many other states not in-
cluded regulate some form of the contracting business. It should be
noted that local governments have adopted licensing provisions in
addition to the state regulations discussed.

All general contractors who undertake to construct or superintend
the construction of any building, highway, sewer, grading, or any
improvement or structure, when the overall cost of the undertaking is
$20,000 or more, except work performed on strictly-owned govern-
ment land or on a one-family dwelling, must obtain a license from the
State Licensing Board for General Contractors. Subcontractors per-
forming work under a properly licensed general contractor are not
subject to the licensing provisions. County licenses are also required
but no minimum monetary amount for the project is applicable in the
case of such licenses.

Six types of licenses are issued: Type A when the maximum amount
of each contract does not exceed $100,000; Type B not to exceed
$250,000; Type C not to exceed $500,000; Type D not to exceed
$ 1,000,000; Type E not to exceed $3,000,000; and Type U which carries
no limitation.

Alabama2

I. Ibid, p. 2.
Alabama Code 1975, Sections 34-8-1 through 8, 40-12-2, 40-12-16, 40-12-26, 40-12-84 and 42-3-3
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The original application fee is $2OO and the annual renewal fee is
$lOO. In addition to the application and renewal fees, state license fees
based on the gross amount of orders or contracts are imposed.

Corporations are required to designate an officer to take the license
examination. The Board may issue limited licenses at its own discre-
tion. Foreign corporations are required to comply with the foreign
corporation law before any work commences or any licenses can be
granted. Additionally, contractors entering into public works projects
must post bid, performance and payment bonds.

Construction companies, contractors and subcontractors, in addi-
tion to complying with the above requirements, must obtain a license
from the Probate Judge of the county in which the principal business
office is located or, ifthere is none in the state, where the contract is to
be performed. The license is to be obtained upon the acceptance of
orders or contracts and is renewable annually. The fees, based upon the
gross amount of orders or contracts accepted, vary from $15.50 to
$375.50.

Alaska 1
Anyone who, in pursuit of an independent business, undertakes or

offers to perform, or claims to have the capacity to perform, or submits
a bid for a project to construct, alter, repair, move or demolish a
building, highway, road, railroad or any type of fixed structure, includ-
ing excavation and site development and erection ofscaffolding, must
obtain a license from the Department of Commerce and Economic
Development, Construction Contractors’ Section, Division of Occu-
pational Licensing. Exempt from licensure are; (1) public utilities; (2)
certain farmers, miners, loggers and others who perform construction
work incidental to the production of petroleum gas or other minerals;
(3) owners who act as their own contractor on no more than one home,
duplex or commercial building per year; (4) persons who contract for
projects with registered contractors; and (5) individuals undertaking
projects with a contract price of less than $lO,OOO. Registration and
annual renewal fees are $lOO for general contractors and $5O for
specialty contractors.

A “general contractor” is a contractor whose business operations

I. Alaska Statutes, Title 8, c. 18,
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require the use of more than two distinct trades whose work the general
contractor superintends; the terms “general contractor” and “builder”
are synonymous. A “specialty contractor” is a contractor whose opera-
tions do not fall within the definition of “general contractor.”

A general contractor is required to file a surety bond in the amount
of $5,000 with the application for a license; a specialty contractor
$2,000. In lieu of the surety bond, a cash deposit or other negotiable
security, in the amount specified for bonds, may be submitted, if
acceptable to the Commissioner of Commerce and Economic Devel-
opment. A contractor who is licensed by the state is not required to give
bond in applying for, or holding, a license issued by a political subdivi-
sion.

Each applicant, at the time ofapplying for registration, is required to
file with the Commissioner satisfactory evidence that the applicant has
public liability and property damage insurance covering his contract-
ing operations in the sum of not less than $20,000 for damage to
property, $50,000 for injury, including death, to any one person and
$lOO,OOO for injury, including death, to more than one person. This
insurance coverage is required whenever the aggregate contract price
for work on a project is $l,OOO or more.

Arizona
Residential contractors, subcontractors and specialty contractors

must obtain a license from the State Registrar of Contractors prior to
commencing work or submitting bids. The fee for an original license
for general contracting is $2lO and for any divisions thereof $lB5. The
annual renewal fee may not exceed $llO. The fee for an original license
for the branch of specialty contracting or any division thereof is $135.
The annual renewal fee may not be more than $B5. Licenses not
renewed by June 30 are suspended and an additional $5O is added to
the renewal fee. When a license has lapsed for one or more years for
failure to renew, a new application must be made and a new license
issued. A license holder may inactivate a license for not more thanfive
years, for a fee determined by the Registrar.

A surety bond or cash deposit must be posted when an original
application is filed. The amounts to be fixed by the Registrar vary from
$l,OOO to $15,000. If the applicant or qualifying party has been subject

1 Arizona Revised Statutes, Sections 32-1101, 32- i 168, as amended by H. B. No. 2112, Chapter 221, Laws of
1981, effective July 1, 1981; 34-201, 34-246; 42-1308 et. seq.
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to disciplinary action as a result of a violation of licensing require-
ments, the Registrar may, after a hearing, increase the amount of the
surety bond or cash deposit by no more than tenfold. Licenses may not
be renewed unless applicant’s surety bond or cash deposit is in full
force and effect. A contractor may substitute certificates of deposit,
investment certificates or share accounts for the cash deposits.

In addition, each contractor shall furnish a surety bond or cash
deposit for $lO,OOO or participate in the Contractors’ Recovery Fund.
This fund was established to compensate a person injured by an act ofa
contractor in violation of the licensing law. Each person participating
in the fund must pay an assessment of not more than $2OO when
applying for a license or renewal. Further assessments may also be
made.

A person engaging in one contract need not be licensed if the
contract price is less than $750 unless a local building permit is re-
quired, the work is part of a larger project done under small contracts
to evade the licensing law, or the person utilizes advertising without
disclosing his unlicensed status.

Each licensee must have a qualifying party in its employ who has
certain levels of training and experience and who must pass any
required examinations. The qualifying party supervises the work per-
formed by the licensee. A licensee may apply for exemption from the
requirement of a qualifying party under certain conditions. For spe-
cialty contractors, 90 days’ presence in the state is required before a
license will be issued but the requirement may be waived by the
Registrar if (a) there are less than ten contractors operating in the state
licensed to do the type of specialty contracting involved; or (b) the
residency reciprocity statute is applicable.

Foreign corporations must comply with additional requirements
before applying for a contractor’s license. Additionally, all members of
a joint venture are required to hold a license in some classification prior
to filing for a joint venture license. Contractors and subcontractors,
both resident and foreign, must obtain a Gross Receipts (Sales) Tax
License from the Arizona Department of Revenue. Performance and
payment bonds are required for contractors working on public works
projects.
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Anyone who attempts to submit a bid to construct, or contracts to
construct, or assumes charge of, or manages the construction, erection,
or alteration or repair of any building, highway, or any other improve-
ment or structure, except single family residences, when the cost ofthe
undertaking is $20,000 or more, inclusive of labor and materials, must
obtain a license from the Contractors’ Licensing Board. The initial fee
is $5O; the annual renewal fee costs $l2.

Examinations are required along with a statement of experience and
a current financial statement. Subcontractors are subject to the same
requirements. All parties to a joint venture are required to be licensed
prior to commencing work or submitting a bid.

Nonresident contractors are required to register with the Commis-
sioner of Revenue and to deposit 5 percent of the amount of their
compensation under the contract in a “Contractor’s Use Tax Fund”
pending completion of the contract, and determination of the Com-
pensating Tax due and payment of same. In lieu of such deposit, the
contractor may provide a surety bond approved by the Commissioner.
Additionally, out-of-state contractors must post a surety or cash bond
with the County Tax Collector of each county in which the contractor
is working to insure payment of ail personal property taxes.

California2

Contractors, including subcontractors, specialty contractors and
persons engaged in the business of home improvement, engaging in a
project or undertaking, the aggregate contract price for which is $2OO
or more, must obtain a license from the Registrar of Contractor’s State
License Board. Licenses are required before submitting bids and expire
two years from the date of issuance. The application fee for the original
license is $5O and the license fee is $lOO. The application fee for
additional special classifications applied for in connection with the
original license is $3O. Renewal fee for an active license is $lOO. A
contractor may request the Board to inactivate his license by giving
written notice to the Board. The renewal fee for an inactive license is
$3O.

Arkansas'

I. Arkansas Statutes, Sections 71-701 et. seq., and 84-3133.
California Business and Professions Code. Division 3, c. 9, ss. 7025 et. seq.; Civil Code, s. 3247,
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Licenses are issued for the following classifications which may be
further classified into special categories; General Engineering, General
Building Contractor and Specialty Contractor.

A General Engineering Contractor is a contractor whose principal
business is in connection with fixed works requiring specialized engi-
neering knowledge and skill, including irrigation, streets and roads,
parks, excavating, etc.

A General Building Contractor is a contractor whose principal
business is in connection with structures built for support, shelter and
enclosure of persons, animals, chattels or movable property requiring
in its construction the use of more than two unrelated building trades
or crafts.

A Specialty Contractor is a contractor whose operations as such are
the performance of construction work requiring special skill and
whose principal contracting business involves the use of specialized
building trades or crafts. The Board presently licenses 37 separate
specialty classifications.

Any two or more licensees, each of whom has been issued a license to
engage separately in the business of contracting, must obtain an addi-
tional license to act in the capacity of a joint venture or combination.

All applicants are subject to examination. A corporation or other
combination or organization, qualifies either through a responsible
managing officer or a responsible managing employee (“qualifying
individual”) who is licensed in the same classification as that being
applied for, or through examination. An applicant or licensee must
submit detailed information on the qualifying individual’s duties and
responsibilities for supervision and control of the construction opera-
tions. A “responsible managing employee” is defined as an individual
who is a bona fide employee of the applicant and is actively engaged in
the classification of work for which such responsible managing em-
ployee is the qualifying person on behalf of the applicant. At the time
of application for renewal of a license, the responsible managing
individual must file a statement verifying his capacity as such.

If the qualifying individual is not the proprietor or general partner of
the applicant firm, then the qualifying individual must file or have on
file with the Registrar, in addition to the contractor's bond discussed
below, a qualifying individual’s bond or cash deposit of $5,000 as a
condition precedent to issuance, reinstatement, reactivation, reissu-
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ance or renewal of his license. A responsible managing officer who
owns at least 10percent of the voting stock of an applicant corporation
and who files a statement to that effect with the Registrar is exempt
from this requirement.

A contractor’s surety bond or a cash deposit in the amount of $5,000
is required to be filed with or to be on file with the Registrar before a
license will be issued, renewed, reinstated, reactivated or reissued. A
swimming pool contractor must file a bond or cash deposit in the
amount of $lO,OOO. The holder of an inactive contractor’s license is not
required to file a bond or post a cash deposit during the period of
inactivity. Additional bonding requirements must be met by contrac-
tors doing business with a public entity. Also, foreign corporations
must file with the Secretary ofState’s office prior to obtaining a license.

A revoked license may not be renewed; however, it may be reinstated
upon payment of all fees and upon meeting all requirements involved
in obtaining an original license. A disciplinary bond in the sum of
$15,000 to $lOO,OOO is required to reinstate a suspended or revoked
license.

Every licensed contractor must include a specified statement regard-
ing license requirements as mandated by the Board in prominent type
on all written contracts. Licensed contractors are required to include
their license numbers on all contracts, bid applications and all forms of
advertising.

Any person who engages in the occupation of salesman for one or
more home improvement contractors is required to be registered with
the Contractor’s State License Board for each such contractor.

All persons regularly offering to the general public services in the
field of repair and maintenance work must obtain a license from the
Department of Consumer Protection, Registration Division. The in-
itial and biennial renewal fees are $5O. An examination which may
include oral, written and practical portions is required. The examina-
tion fee is $25.

Nonresident contractors are required to file a surety bond in the
amount of 3 percent of the total contract price to secure payment of the

Connecticut 1

1. Connecticut General Statutes Annotated. Title 12, c. 219, s. 430.
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sales and use tax for all tangible personal property consumed or used in
the state.

Delaware 1
Resident and nonresident general contractors or subcontractors,

including every person engaged in the business of furnishing labor or
both labor and materials in connection with all or any part of the
construction, alteration, repairing, dismantling and demolition of
buildings, roads, bridges and every other type of structure as an
improvement, alteration or development of real property, must obtain
a license from the Department of Finance, Division of Revenue. Dela-
ware corporations are required to pay a basic annual fee of $5O plus an
annual license fee payable in monthly installments. The monthly fee is
65/100 of 1 percent of the aggregate gross receipts paid to the contrac-
tor during such period, reduced by amounts paid to subcontractors
required to be licensed.

Nonresident contractors and subcontractors are required to post
surety bonds to assure payment of income taxes and state occupational
or business licenses on all construction contracts. Before making pay-
ment on any contract to a non-resident contractor or subcontractor,
individuals or companies must ascertain whether the contractor has
obtained a license and satisfied his liability to the state.

Florida 2

Any home improvement contractor, defined as any person other
than a bona fide employee of the property owner who participates in
any manner in two or more home improvements, each of which is for a
consideration of $5OO or more in any calendar year, must obtain a
license from the State Comptroller. “Home improvement” means the
repair, replacement, remodeling, alteration, conversion, moderniza-
tion or improvement of, or addition to, any land or building which is to
be used as a single family residence or dwelling place when such
construction is done pursuant to a home improvement contract and a
security interest in the real property is retained. Home improvement
salesmen are required to be licensed and be employed by a licensed
contractor.

The original license fee and the annual renewal fee is $35. In each

1. Delaware Code, Title 30, ss. 37 5, 2501 et. seq.
2. Florida Statutes Annotated, Title 31, ss. 520.60 et. seq
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county in which the contractor does business (other than the county in
which his office is located) an additional fee of $l5 is paid.

There are additional licensing requirements which must be met by
certain trades and crafts within the construction industry. l Any person
who, for compensation, undertakes to, or submits a bid to, or does
himself or has others, construct, repair, alter, remodel, add to, subtract
from, improve any building or structure, including related improve-
ments to real estate for others or for resale to others must obtain a
license from the Florida Construction Industry Licensing Board. Con-
tractors are subdivided into two divisions; Division I consists of gener-
al contractors, building contractors and residential contractors; and
Division II consists of sheet metal contractors, roofing contractors,
Class A, B & C air conditioning contractors, mechanical contractors,
commercial and residential pool contractors, plumbing contractors
and swimming pool servicing contractors.

Contractors specializing in certain types of work such as bridge,
road, highway, railroad and utilities construction are exempt from
licensure. Work of a casual, minor or inconsequential nature for an
aggregate contract price of less than $l,OOO is also exempt unless it is
part of a larger operation done under separate contracts to evade
licensing requirements or it is done by a person who advertises that he
is a contractor.

There are two levels of licensing in Florida, registration and certifi-
cation. To be registered, the applicant is required to file evidence of
holding a current local occupational license issued by a municipality,
city, county or development district for the type of work for which
registration is desired. The original registration fee and biennial re-
newal fee is $5O each. No examination is required for registration.
Registration permits the registrant to engage in contracting only in the
cities, counties, municipalities or development districts where he is
licensed, unless state certification is obtained.

To obtain certification, an applicant submits an application in writ-
ing accompanied with a fee payment of $250. The applicant must
satisfy certain minimum education and experience requirements be-
fore he may take the required written examination. Under certain
circumstances, oral exams may be given. However, the applicant must
certify that he is legally qualified to act for the business organization
and that he has authority to supervise construction undertaken by the

I. Ibid. ss. 489.101 et. seq.
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organization. As a prerequisite to issuance of a certificate, the Board
requires the applicant to submit satisfactory evidence that public
liability and property damage insurance in an amount determined by
the Board has been obtained, and evidence of financial responsibility.

When a certificate holder desires to engage in contracting in any area
of the state, he is required only to exhibit to the local building official,
tax collector or otherperson in charge of the issuance of licenses in the
area evidence of holding a current certificate and to pay the fee for the
occupational license and building permit required in that area.

Hawaii 1
Contractors, including subcontractors and specialty contractors,

defined as persons who undertake to construct, repair, improve, wreck
or demolish any building, highway or other structure, must obtain a
license from the Contractors’ License Board.

In each county or local subdivision of the state which requires the
issuance of a permit as a condition precedent to the construction,
alteration, improvement, demolition, or repair of any building or
structure, theapplicant for such a permit must present evidence that he
is licensed by the State Board.

The application fee is $25. Original license fees are $2OO for general
building or general engineering contractors and $lOO for specialty
contractors. Licenses are valid for a two year period and are renewable
upon payment of a $5O fee. An additional $l5O fee for deposit in the
Contractors’ Recovery Fund is required. If the balance in the fund is
less than $150,000 on December 31 of any year, a fee of $l5O is
collectible at the next renewal period. An inactive license may be
maintained for a minimal fee. The applicant must secure comprehen-
sive personal injury and property damage liability insurance in the
following minimum limits: Bodily Injury Liability $lOO,OOO each
person, $300,000 each occurrence; Property Damage Liability
$50,000 each occurrence.

The Contractors’ License Board may require each licensee or appli-
cant, individual or corporate, who is a general engineering contractor,
general contractor or specialty contractor to put up a bond of not less
than $5,000 in the case of an engineering and general contractor and
$2,500 in the case of a specialty contractor. The Board, in exercising its
discretion, takes into consideration the licensee’s or applicant’s finan-

I. Revised Laws of Hawaii, Title 25, c. 444,
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cial condition and his experience in the field. Licensed contractors
must also maintain a place of business in the state.

Maine 1
Home repair contractors, home repair salesmen and home repair

finance agencies providing home improvements loans are obliged to
obtain a license from the Superintendent of the Bureau of Consumer
Protection. The original license fee is $lOO plus $lO for every home
repair salesman in excess of five in the contractor’s employ. A biennial
renewal fee is $2OO plus $2O for each home repair salesman in excess of
five in his employ.

“Home repair financing agency” means and includes any person,
other than a home repair contractor, engaged, directly or indirectly, in
the business of purchasing, acquiring, soliciting or arranging for the
acquisition of home repair contracts, or any obligation in connection
therewith by purchase, pledge or otherwise.

Every home repair contractor shall furnish without charge a com-
pletely executed copy of the home repair contract to the owner imme-
diately after the owner signs such contract and any acknowledgement
of receipt thereof by the owner shall be conspicuous. No home repair
contractor shall request or accept a certificate of completion signed by
the owner prior to the actual completion of the work to be performed
under the home repair contract.

Every home repair contractor is required to maintain a place of
business in the state and to keep at such place of business such books,
accounts and records relating to all home repair transactions as will
enable the Superintendent to enforce full compliance with the Home
Repair Financing Act.

Maryland2
Persons or firms accepting orders or contracts for (1) work requiring

the use of paint, building, plumbing or electrical materials on or in any
structure; (2) paving or curbing work; (3) excavation; or (4) sewer
construction must obtain a license from the Clerk of the County
Circuit Court or, in Baltimore City, the Clerk of the Court of Common
Pleas. The fee is $l5 plus a $1 clerk fee.

1. Maine Revised Statutes. Title 9, Part 9, ss. 3738 ct. seq.

Annotated Code of Maryland, 1957, Art. 56, ss. I and 180 as amended
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A nonresident desiring to carry on construction business in Mary-
land must first obtain a nonresident’s license for a fee of $5O and an
additional fee of $5O for each contract.

Home improvement contractors must obtain a license from the
Maryland Home Improvement Commission. 1 The license fee is $75 for
a contractor, $35 for a subcontractor and $l5 for each salesman in the
company’s employ.

“Home improvement” means the repair, replacement, remodeling,
alteration, conversion, modernization, improvement, or addition to
any land or building, or that portion thereof which is used or designed
to be used as a residence or dwelling place; and shall include the
construction, replacement, or improvement of driveways, swimming
pools, porches, garages, landscaping, fences, fallout shelters and other
improvements to structures or upon land which is adjacent to a dwell-
ing house.

An applicant for a home improvement contractor’s license must file
a cash, surety or property bond or an irrevocable letter of credit in the
amount of $5,000, or provide satisfactory evidence of financial securi-
ty, for the benefit of any person damaged by breach of a home improve-
ment contract. An examination is required of home improvement
contractors first applying for a license.

Michigan2

If the amount of the project is $2OO or more, residential builders and
residential maintenance and alteration contractors must obtain a li-
cense from the Department of Licensing and Regulation, Builders
Division. The fees for the residential builder’s license are $4O and $45
for a residential maintenance and alteration contractor’s license. All
annual renewal fees are $3O.

A written examination is required for all licenses. Where a corpora-
tion or other organization applies for a license, an officer, member or
managing agent of the organization is to be designated as qualifying
officer who, after taking the examination and meeting other require-
ments, will be entitled to act for the corporation. Building permits may
not be issued in the absence of a license.

Nonresident contractors must meet additional requirements such as
maintaining a place of business in Michigan.

1. Ibid., ss. 245 to 269 A
Michigan Compiled Laws, 1948, Sections 338.883, 338.1501 et. seq., 339,2401 ct. seq
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Every person who offers or bids to construct or repair any building,
highway or any other improvement or structure, when the contract
price exceeds $lO,OOO, must obtain a license from the State Tax Com-
mission. The annual license fee is $75. A license must be secured prior
to submitting bids on any project.

A contractor’s tax, 2.5 percent of the total contract price, together
with any use or income tax due, is required to be paid before work is
begun on any contract unless a surety bond guaranteeing payment of
future taxes is filed with the State Tax Commission. This tax is levied
on the prime contractor and is due on all contracts in excess of $lO,OOO.
If the tax is not prepaid, the required surety bond is to be filed for each
individual contract in an amount sufficient to cover all taxes or a
blanket bond may be filed in an amount sufficient to cover the aggre-
gate tax liability on the total amount ofall contracts outstanding at any
time during the year. The State Tax Commission must approve the
amount of bond. Performance bonds are required on both public and
private construction contracts.

Nevada2

Contractors including specialty contractors and subcontractors
must obtain a license before engaging in business or submitting a bid. It
is unlawful to submit a bid without a valid license. “Contractor” is
defined as synonymous with “Builder.” Licenses must be renewed
annually with the State Contractors’ Board. The original application
fee is $lOO and the license fee is an additional $9O.

The Board requires an examination to test the competency of the
applicant for licensure. A surety bond or cash deposit of not less than
$l,OOO nor more than $50,000 is required before a license will be
granted and such bond or deposit shall be required to be in full effect
before a license renewal will be granted. Contract limits based on the
contractor’s financial responsibility are also established by the Board.

New Jersey 3
Home repair contractors are required to obtain a license from the

Commissioner of Banking before commencing business on any con-

Mississippi 1

1. Mississippi Code, 1972, Sections 31-3-1 through 31-3-23, 27-15-33, 27-65-21.
2. Nevada Revised Statutes, 1957, as amended 1965, Sections 624-010 et. seq.
3. New Jersey Revised Statutes, Sections 45-SA-I et. seq., !7:16C-62 to 103 and 52:25-24.
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tract. The license is issued for a two-year period. The initial and annual
renewal fee is $25. A home repair salesman is subject to licensure unless
such person is the owner or partner in a firm or an officer or director of
a corporation licensed as a home repair contractor. Applicants are also
required to provide proof of financial responsibility. 1

A home repair contractor is defined as anyone engaged in the
business of selling goods or services pursuant to a home repair con-
tract, which is an agreement whereby the property owner promises to
pay the sales price of goods or services in installments over a period of
time greater than 90 days.

Home repair contractors are required to carry workmen’s compen-
sation and public liability insurance. Every home repair contractor is
required to own, rent or lease a place of business in the state. Any
contractor licensed by the state is required to indicate his license or
certificate number on all contracts, sub-contracts, bids and all forms of
advertising as a contractor.

Additional requirements must be met before any contractor can
submit bids or commence work for any public entity.

Contractors, including subcontractors and specialty contractors,
defined as those who undertake, offer to undertake or purport to have
the capacity to undertake, by themselves or through others, to con-
struct, alter, repair, install or demolish any road, bridge, building, etc.,
must be licensed by the Construction Industries Division prior to
commencing any work. Exempt from licensure are persons who build
or improve structures for their personal use or for resale, provided that
during any calendaryear, they do not construct more than oneresiden-
tial unit for their own use or engage in commercial construction having
a market value in excess of $30,000.

All applicants for contractors’ licenses are required to take a written
examination. The examination may be taken by a person in the con-
tractor’s employ who will become the qualifying party. The qualifying
party is responsible for exercising such direct supervision and control
of his employer’s construction operations as is necessary to secure full
compliance with the rules and regulations of the Division relating to
such construction operations.

New Mexico2

I. Ibid., Section 17:166-77
2. New Mexico Statutes, 1978, 60-13-1 to 57.
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Additional requirements must be met by all nonresident contrac-
tors, such as maintaining a registered office in the state for at least 90
days preceding the application for a license and posting a surety bond
to cover payment of all gross receipt taxes.

The Division is authorized to establish fees by regulation which may
not exceed the following maximum amounts: initial application
S2O; initial examination $10; each additional examination $5;
license and renewal $100; certificate of qualification $5.

A licensee is limited in his operations to those classifications for
which he is licensed. Any licensee may, however, make application for
additional classification and be licensed in more than one classification
if he meets the prescribed requirements, which include examinations.

A license will not be issued nor renewed until the Division deter-
mines that the contractor is financially responsible, based on current
financial statements. When such financial responsibility is not found,
the contractor may post a surety bond or enter into an agreement to
furnish cash collateral in varying amounts depending on the gross
annual business done.

A licensee must indicate his license number on all written bids, in all
written advertising and when applying for a building permit.

All general contractors, where the project is for $30,000 and over,
must be licensed prior to submitting a bid on any project. Licenses
must be renewed annually with the Licensing Board for General Con-
tractors. There are three levels of licensing with a varying fee for each
level, as indicated below:

Original Renewed
License Type License License

Unlimited $BO $6O

Intermediate Single projects of a $6O $4O
value of not more than $425,000

Limited Single projects of a value $4O $2O
of not more than $125,000

North Carolina 1

I. North Carolina General Statutes, Sections 87-1 et. seq., 105-33 and 105-54.
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Examinations are required for original licenses. Nonresident con-
tractors from states with similar licensing provisions are not required
to take examinations, only pay the relevant fees.

Prior to submitting a bid on a contract costing over $lO,OOO, con-
tractors and construction companies must secure a license distinct
from those listed above for an annual fee of $lOO. Additionally, there is
a contractor’s and construction company project tax. The levy is based
on contract prices or estimated cost of the project and ranges from $25
to $625.

Licensing is required for contractors and subcontractors when the
contract price or bid exceeds $5OO. The license must be obtained from
the Secretary of State. Licenses may be renewed annually for 20
percent of the original registration fee. There are four classes of li-
censes: Class A contracts of any value, without limitation (fee $250);
Class B contract value not to exceed $250,000 (fee $ 150); Class C
contract value not to exceed $120,000 (fee $100); and Class D
contract value not to exceed $50,000 (fee $5O).

Every contractor is required to execute and file a bond with the
application for a license, in the amount of $2,000 for a Class A license
and $l,OOO for the other classes to guarantee the payment of all taxes
due. Also required is a statement from the Workmen’s Compensation
Bureau stating that the contractor has workmen’s compensation cov-
erage satisfactory to the Bureau.

Additional payment and performance bonds are required of con-
tractors performing any public works projects. Nonresident contrac-
tors must designate the Secretary of State as agent for service of
process in any action, and must obtain a Certificate of Authority to do
business in North Dakota from the Secretary.

South Carolina2

All general contractors undertaking to construct buildings, high-
ways, public works, etc., and making improvements where the cost is
$30,000 or more, must obtain a license from theState Licensing Board
for Contractors. The original fee is $6O and the annual renewal fee is
the same. Written examinations are required.

North Dakota'

1. North Dakota Century Code, Sections 10-22-01, 43-07-01 et. seq., and 48-01-01 et. seq,
2. South Carolina Code, 1976, Section 40-11-10 et. seq.
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General contractors bidding or offering to bid as prime contractorsfor the construction of buildings are required to pay an annual bidder’slicense fee of $lOO prior to submitting a bid of $30,000 or more.
The Board will not issue a license to any contractor who contracts,or who intends to contract, for a job in excess of $75,000 until such

contractor furnishes the Board with a financial statement by a licensedcertified public accountant or public accountant.
Additionally, South Carolina regulates residential home builders,

defined as any person who constructs a residential building or struc-
ture for sale or who for a fixed price, commission, fee or wage,
undertakes or offers to undertake the construction or superintending
of the construction of any building or structure which is not overthree
floors in height and which does not have more than 16 units in the
apartment complex, or the repair, improvement or reimprovement
thereof. The cost of the project must exceed $lO,OOO. Annual licenses
are issued by the Residential Home Builders Commission for a fee of
sBo.'

Written examinations are required. All applicants must submit a
notarized financial statement showing a net worth of at least $50,000 or
an executed license bond with an approved surety in the sum of
$lO,OOO.

Tennessee2

Contractors, defined as any person, firm or corporation which for a
price in excess of $50,000 undertakes to construct, alter or repair
buildings, structures and private works and utilities of every nature,
including railroads, municipal works, water supply systems, canals,
roads, bridges or similar structures, must obtain a license from the
State Board for Licensing Contractors. The original fee is $75 and the
annual renewal fee is $35. Tennessee licensing requirements also apply
to all persons, firms or corporations which build on their own property
for purposes of resale, lease, rent or other similar purpose. However,
any person or firm, resident in a county with a population of 60,000 or
less which builds residences or dwellings in that county for purposes of
resale, is exempt from licensing. Moreover, building subcontractors
not in privity with the owner of the property being improved, or his

Ibid, Section 40-59-10 et. seq.
Tennessee Code, Sections 62-601 et. seq.; 67-5801 et. seq.
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lessees, agents or representatives, are not subject to the licensing
requirements. Applicants may be required to take an oral or written
examination.

No licenses shall be granted or renewed until satisfactory evidence
has been received by the Board that the applicant has paid all business
taxes due the state or any of its counties and municipalities for the
preceding year.

The certificate of license or renewal is required to be recorded in the
office of the County Clerk of each county in which business is done.
However, no licensed contractor working under the supervision of a
licensed architect or engineer shall be required to record with the
County Clerk.

The Board may determine the work specialities in which the appli-
cant is qualified to conduct business, and for each such classification
set the monetary limitations.

Utah'
Contractors and subcontractors, defined as any person, firm, corpo-

ration or other organization which undertakes with another the con-
struction, alteration, repair, addition, improvement of any building,
highway, road excavation or other structure, must obtain a license
from the Administrator of the Department of Contractors. The origi-
nal license fee is $l5O and the biennial renewal fee is $6O. Specialty
contractors’ subclassification license fee is an additional $3O. The
specialty license is issued to applicants in possession of the initial
license; the annual renewal fee for this subclassification is $lO. A
qualified applicant may be issued a license in more than one classifica-
tion. Separate license fees are charged for each classification.

Nonresident or foreign corporations may not obtain a license to do
business within the state until such corporation has procured a “Certif-
icate of Authority” from the Secretary of State to do business within
the state. Additionally, all contractors performing work for any public
entity must furnish a performance and payment bond.

Virginia2

Any person or firm, which for a fixed price, commission, fee or
percentage bids upon, accepts or offers to accept contracts for the

I, Utah Code, 1953, Sections 14-1-5, 16-10-102, 58A-1-I et. seq

2. Virginia Code, 1950, Sections 54-113 et. seq., 58-297 et. seq., and 40.1-30.
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construction, removal, repair or improvement ofany structure perman-
ently annexed to real property owned, controlled or leased by another
person or for any improvements to such real property, must obtain a
license from the Director of the Department of Commerce, State
Board of Contractors. A Class A license is required of contractors who
perform jobs for over $40,000 in a single contract or over $400,000for
all jobs within any twelve-month period. Under a Class B license, a
contractor may not perform work in excess of a contract price of
$40,000. The Board may issue an unclassified Class A license or limit it
to the following categories: building contractor, highway and trans-
portation contractor, utility contractor, specialty contractor, residen-
tial building contractor or home improvement contractor. All appli-
cants for a Class A license must submit information concerning their
financial position. In addition, corporations must meet minimum
capitalization standards. Written examinations are required for
plumbing or electrical applicants for Class A licenses.

The Class A original license fee is $5O and the annual renewal fee is
$25. The Class B original license is $5 and the biennial renewal fee is $5.
A Class B license permits the holder thereof to work as a contractor
only where and to the extent that local licensing requirements have
been met.

By statute, home improvement contractors, defined as persons who
contract for or provide material and labor for repairs, improvements
and additions to residential buildings, whose gross income for any year
is over $ 15,000, or whose work requires a building permit, must furnish
the State Board of Contractors the name and address of their registered
agent.

All building contractors and home improvement contractors must
obtain a revenue license from the Commissioner of Revenue of the
county or city where their office is located, or if there is no office, where
the business is conducted. Such contractors are subject to a tax on
contracts or orders, ranging from $5 to $250. Every applicant for a
revenue license must furnish proof that he is registered as a contractor
or subcontractor in the state under the provisions outlined above, or
that he is not subject to such registration.

Nonresident contractors and subcontractors, who perform work
within the state, the contract price for which is not less than $3OO nor
more than $60,000, are required to register each specific job with the
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Department of Labor and Industry prior to the commencement of
work thereon. Additional fees and requirements are imposed on such
nonresident contractors.

Washington 1
All general and specialty contractors are obliged to obtain a certifi-

cate of registration from the Department of Labor and Industries,
Contractors’ Section when the contract price is a minimum of $5OO.
“Contractor” is defined to include any person, firm or corporation
which undertakes, offers to undertake, or submits a bid to construct,
alter, repair, add to, subtract from, improve, move, wreck or demolish,
for another, any building, highway, road, railroad, excavation or other
structure, project or improvement attached to real estate. A “general
contractor” is a contractor whose business operations require the use
of more than two unrelated building trades or crafts whose work the
contractor superintends, or who performs similar work in whole or in
part; the term “general contractor” does not include an individual who
does all work personally without employees or other “specialty con-
tractors” as defined by statute. The terms “general contractor” and
“builder” are synonymous. A “specialty contractor” is a contractor
whose operations as such do not fall within the definition of “general
contractor”. Before submitting bids, a certificate of registration must
be obtained. The registration and annual renewal fee is $2O.

When a certificate of registration is applied for, a surety bond is
required to be filed with the Department of Labor and Industries
guaranteeing performance and payment of taxes and debts, in the
amount of $4,000 for general contractors and $2,000 for specialty
contractors. In lieu of the surety bond, the contractor may file with the
Department a cash deposit or other negotiable security acceptable to
the director. The bond or other security must remain on file for one
year after the expiration date of the last registration.

At the time of registration, the applicant is required to give satisfac-
tory evidence that liability and property damage insurance covering
the contracting operation has been secured in the sum of not less than
$20,000 for injury or damage to property; $50,000 for injury or damage
including death to one person, and $lOO,OOO for injury or damage
including death to more than one person.

No contractor may bring an action for the collection of compensa-

1. Washington Revised Code, Section 18.27.010 et. seq.
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tion for the performance of work or for breach of any contract for
which registration is required unless he alleges and proves that he was
registered at the time he entered into such contract.

Legal Authority of Municipalities and States to Promulgate Building
Codes and Regulate Construction.

The extent to which the state or municipality may act in regulating
construction has been determined by the U.S. Supreme Court. In the
case of St. Louis Poster Advertising Co. v. City ofSt. Louis, the Court
sustained the use of the police power to regulate construction, and the
maintenance and repair of buildings, as the means of assuring the
health, safety and welfare of the public. l According to Justice Holmes,
this power “extends to all the great public needs.”2 The impact of the
valid exercise of the police power by a sovereign government was
enunciated by Justice William O. Douglas in Queenside Hills Realty
Co. v. Saxl, in 1946;

“Protection of the safety of persons is one of the traditional
uses of the police power of the states ... The Legislature may
choose not to take the chance that human life will be lost in
housing fires and adopt the most conservative course which
science and engineering offer. It is for the Legislature to decide
what regulations are needed to reduce fire hazards to the
minimum. Many types of social legislation diminish the value
of property which is regulated. The extreme cases are those
where in the interest of the public safety or welfare the owner is
prohibited from using his property.”3

Municipalities do not have an inherent power to regulate construc-
tion; instead they derive this authority from the police powers of the
state either by statute or home rule provision in state constitutions.
This delegation is usually stated in general terms and incorporates few
standards to guide local administrators. Thus, municipalities were
given what was essentially a free hand to govern construction. 4 This
authority translates into the promulgation at the municipal and state

1. St. Louis Poster Advertising Co. v. City of St. Louis. 249 U. S. 273 (1918).

2. Noble State Bank v. Haskel. 219 U. S. 104, 111 (1911).

Queenside Hills Realty Co. v. Saxl. 328 U. S. 80, 82-83 (1946).
Charles G. Field, Esq.. Building and Regulatory Practices and the Courts. Federal Trade Commissi
Office of Policy Planning. September 1980, p. 30.
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level of building and fire codes, the former of which may include the
regulation of contractors.

The courts have sustained the public regulation of all aspects of
construction field. The exercise of this power, the courts have held,
must reasonably relate to the health, safety and welfare of the public.
The judiciary has tended to be liberal in its examination of public
actions resting on the exercise of the police power. 1 Further, the courts
have sustained the administrative process whereby localities exercise
authority over construction such as requiring those who wish to build
to secure a building permit. 2 To obtain such permit, the builder must
present plans and designs and convince the local building official that
they comply with the local building code. Once the applicant has
satisfied the legal requirements for issuance of a building permit, the
issuance itself becomes a ministerial act. If a municipality withholds
such issuance, the court can require it, by mandamus, to issue the
permit. 3

It is difficult to challenge a building official’s actions on the grounds
that he exceeded his authority. Moreover, courts presume actions by
administrative agencies to be valid unless proven otherwise.4 In the
past the judiciary, both federal and state, have accorded broad latitude
to localities in the exercise of building code authority. The states’
message in the codes area was clear; they did not envision a significant
role for themselves. Building code regulation was historically not a
critical state function. Instead, the focus of activity and concern was
with the locality. s

The federal courts have followed a restrained role on issues of
decentralization of power from the state to localities. As long as there
was a rational purpose to the state action, the courts exercised res-
traint.6 Their review would be more probing if state action involved
suspect classifications or fundamental rights, but this has not been the
case with building code regulation. As long as the exercise of code
power is seemingly neutral and has a rational tendency to promote a

I. Ibid. p. 31
2. Agnew v. Los Angeles. 12 Cal. Rptr. 507 (1963).
3. McCombs v. Larson, 1 Cal. Rptr. 140(1959).

4. Cityand County ofSan Francisco v. Superior Court ofCity and County ofSan Francisco. 53 Cal. 2nd 236
(I960).

5. Field, supra.

6. Millikan v. Bradley. 418 U. S. 717 (1974),
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legitimate government end, federal courts will continue to limit their
review of code issues. l

State courts have exercised a more probing review than that exer-
cised by the federal court because the state courts are not limited by
federal constitutional issues but also take into account state constitu-
tional and statutory requirements. Their review involves a three step
analysis. The court first determines whether the state authorized a
valid delegation of authority. As part of this inquiry, the court deter-
mines whether the statute contains adequate standards to guide local
exercise of the power. The court next determines whether the local
agency acted within its scope ofauthority. Finally, the court examines
whether the actions accorded individuals appropriate due process and
equal protection consideration.2

Implied New Home Warranties
A home is the largest purchase most individuals will ever make.

Various construction defects that exceed the financial capacity of a
home buyer to correct can be disastrous to the heavily mortgaged
individual. Home buyers have some protection from construction
defects through implied warranties provided by common law and state
legislation or through written warranties provided by the builder.
However, these warranties (both written and implied) are often ineffec-
tive.

Recently, a warranty program backed by insurance has developed.
This type of warranty provides the home buyer with protection when
builders refuse, or are unable, to make repairs. It also provides greater
coverage and improved procedures for home owners to settle claims.
This program, called Home Owners Warranty (HOW), was started in
1974 by the National Association of Home Builders.

Although the majority of new homes are covered by some type of
warranty, most warranties are not backed by insurance. Home buyers
are protected by implied warranties developed by either statute or
court decisions in most states. Implied warranties promise that the
product is in proper condition for sale and that no material defects

CHAPTER IV.
NEW HOME WARRANTIES AND RELATED PROGRAMS

1. Field, supra.

H. Bruff, Judicial Review of Local Government Law: A Reappraisal. 60 Minnesota Law Review 621
(1976).
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exist, including latent defects. Previously, buyer’s warranty rights were
limited to those stated in the sales contract, and courts adhered to the
rule of “caveat emptor”, or let the buyer beware.

If an insured warranty is financed directly by the builder, then any
mistakes he makes will come out of his own pocket, in the form of
increased premiums. Therefore, the contractor will tend to make the
correct tradeoffs between savings now and costs later. In contrast, if
there is no express warranty of any kind, the builder would be trading
his costs today for the buyer’s costs later. Therefore, there is no
incentive for the builder to make the right choices in constructing the
house. However, the builder who constructs poor quality houses must
weigh risks of dealing with consumers who can distinguish between
poorly built houses and well built houses. It is always possible though
that hidden defects will escape the attention of even the most observant
consumer. In such cases, the defect may arise several years after pur-
chase and decrease the chance to impose liability on the builder. These
realities are reflected in the increase in the number of professional
home inspecting companies which examine houses for the purpose of
uncovering such defects. Also, many states require that bonds imposed
on contractors must be maintained for up to a year after any project
had been completed, so that the consumer would have some recourse if
hidden defects were discovered.

Other recourse available to the consumer is the protection inherent
in common law. If there is a defect in a house, the aggrieved party can
allege that the builder failed to meet a standard of due care and
diligence in building the house. If the level of workmanship chosen by
the builder operating under correct incentives approximates the stand-
ard of care established by the courts, then the appropriate performance
standards are placed on the builder by common law. However, even
when it appears that the evidence may support a finding under the
common law doctrine, the cost of initiating litigation is very high.
Thus, the incentive effect on the builder diminishes because he knows
that the chances of actual recovery of the total damages awarded are
likely to be small. 1

The implied warranty creates problems for both the builder and
buyer. Buyers may disagree with a builder’s claim that defects were
within normal tolerance or were caused by the owner’s failure to

I. Federal Trade Commission, Office of Policy Planning, Housing Policy Session. November 6, 1978 pp
38-39.
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adequately maintain the property. The buyer must therefore prove that
the defect was caused by the builder’s error. The buyer may have to hire
a professional inspector as an expert witness and retain an attorney. If
the builder is bankrupt or has no assets, it is unlikely that the buyer will
be compensated for the defect. Also, in some states, the implied
warranty is limited to the first buyer of the house.

Written warranties provided by the builder specify the type of
protection afforded to the home buyer against construction defects.
Nonetheless, buyers may encounter problems when asking builders to
make repairs under these warranties. Sometimes builders refuse to
correct defects, often without any explanation for their inaction.
Owners’ demands for proper adjustments are frequently ignored and
promises to make repairs often are unfulfilled. Also, the builder may
repair defects inadequately or delay for so long that buyers drop their
claims. Moreover, most written warranties on new homes are inforce
only for a limited period. One year warranties may be reasonable for
most defects but are inadequate when defects occur after that time.
Many defects that occur after the first year require structural repairs
which are expensive to correct. 1

The Federal Government has led in developing the warranty concept
for new homes in the United States. Since 1954 the Department of
Housing and Urban Development (HUD) and the Veterans Adminis-
tration (VA) have required builders to provide a one year warranty on
new homes financed with Federal mortgage insurance. In 1970, the
Farmers Home Administration (FmHA) adopted a similar require-
ment. The purpose of mortgage insurance and guarantee programs is
not only to stimulate production of houses and to assist buyers in
purchasing them but also to assure that the house is properly con-
structed. Assuring proper construction also protects the Federal Gov-
ernment's position as the mortgage insurer. Under the one year
warranty, builders must warrant that homes conform substantially
with their plans and specifications. HUD, VA and FmHA process
home owner complaints by inspecting the defect, trying to persuade

Written New Home Warranties

Federal Action

I. u. S. General Accounting Office, New Hume Buyers and Federal Agencies Benefitfrom Improved Warren-
Washington. D.C., May 26. I9S
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builders to make corrections, and if necessary, suspending builders
from further participation in Federal programs if warranted defects
are not corrected.

By statute, HUD, VA and FmHA may compensate buyers if their
new homes develop certain structural defects. 1 HUD and FmHA were
granted such power in the National Housing Act of 1949 as amended;
the VA was empowered to do so in 1968. The agencies may correct the
defect, pay the homeowner to have it eliminated, or acquire title to the
property by buying it from the owner. Home owners’ claims must be
filed with HUD or the VA within four years of purchase or with the
FmHA within 18 months of purchase. Since the inception of this
program, these agencies had approved 1,406 claims as of December
1979, totaling about $3.8 million.

Federal agencies assisted about 179,000 new home buyers in fiscal
year 1979. During that year the number of loans approved by HUD,
VA, and FmHA were 68,408, 87,560 and 22,876, respectively. No exact
information is available on the percentage of federally assisted houses
that are covered by HOW insured warranties. However, in May of
1980, the General Accounting Office analyzed data at both HOW’s

San Diego local council and HUD’s San Diego field offices and found
that about 20 percent of the houses in projects that HUD was process-
ing were covered by HOW. In addition, the VA guaranteed about
14,000 new home loans nationwide in fiscal 1979 that were covered by
HOW. According to FmHA officials, very few homebuyers assisted by
FmHA have an insured warranty, primarily because the new homes
FmHA assists are concentrated in rural areas where an insured war-
ranty program is less likely to be operating.2

Additionally, the Federal Trade Commission (FTC) has a housing
defect program, which has undertaken a number of investigations
relative to new homes defects. For fiscal 1979, the FTC budgeted 6
percent of its staff attorneys’ time (about 50 work years) to address
housing consumer protection and anti-trust issues. The Commission
administers the Magnuson-Moss Warranty Federal Trade Com-
mission Improvement Act, which was enacted in 1975 to enable FTC
to improve its consumer protection activities. 3

1. The Housing Act of 1964, P. L. 88-560, Sept. 2, 1964, Title 1, section 518(a), 78 Stal 783- and theCommunities and Development Act of 1977, P. L. 95-128, Oct. 12, 1977, Title V, section 504 91 Slat 1139
(HUD &FmHA); 38 U. S. C. 1827 (VA.)

2. General Accounting Office, supra, pp. 19-20.
3. 15 U.S.C. 2301.
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Until 1974, when the National Home Builders Association started
the HOW program, there were virtually no insured warranties on new
houses available beyond the above described Federal programs. Such
warranties are valuable to those consumers who have a difficult time
distinguishing better built homes from poorly built houses. These
insurance policies were not available in the past, probably because the
design of a totally new insurance policy for which there is no expe-
rience on which to base premiums is very risky business. However, now
that HOW has been operating for several years, underwriting competi-
tion will probably increase the number of companies offering such
policies.

Under the Home Owners Warranty program, participating builders
subscribe to a ten year warranty/insurance plan on new homes. Each
builder who applies to this program is reviewed for financial sound-
ness, technical competence and a record of good customer service.
Once approved, he pays a registration fee and reregisters annually. The
builder also pays the premium (currently $3.60 per $l,OOO ofthe home
value) and the administrative fee for each home enrolled.

The HOW builder must enroll all eligible single-family attached and
detached homes he builds within the local HOW council’sjurisdiction,
including town houses and low-rise (four stories or less) condomini-
ums. He must build according to HOW’s Approved Standards, and at
a home owner’s request, participate in the dispute-settlement mecha-
nism established by HOW to resolve claims fded by owners against the
builders. If he fails to meet any of the requirements, he can be terminat-
ed from the program.

In the first year under the plan, the builder warrants the home
against (a) defects in workmanship and materials due to noncom-
pliance with Approved Standards and (b) major structural defects. In
the second year, warranties apply to (a) major structural defects and
(b) malfunctioning of the home’s wiring, piping and ductwork in the
electrical, plumbing, heating and cooling systems installed in confor-
mity with the Approved Standards. For the third through tenthyears,
the home is directly insured against major structural defects by the
program’s insurance carrier, subject to a deductible of one percent of
the sales price of the home. Driveways, patios, garages and other

Home Owners Warranty Program



HOUSE - No. 58811982] 53

non-attached structures are not covered under the plan and losses due
to fire, flood or other catastrophic occurrences, normal wear and tear
and damage due to owner neglect are non-compensable.

Additionally, the builder’s two year warranty is backed by HOW. If
for any reason the builder fails to meet his warranty obligations, HOW
will assume the costs of repairing all warrantable items over and above
a one time $250 deductible.

Homes built by HOW members must be inspected by am approved
HOW inspection system. HOW accepts local municipal buiWimg code
inspections if the system is reviewed and approved by HOW. In areas
where there are no such municipal codes, HOW accepts inspections
performed according to any of the model building codes or HUD’s
Minimum Property Standards which cover FHA insured homes and
VA guaranteed homes. If there are no VA, FHA or HOW approved
municipal inspections, HOW requires the home to be inspected by a
person approved by the HOW Corporation.

Of the approximately 1.2 million new homes constructed in 1977,
about 136,000 (11.3 percent) were enrolled in the HOW program. Two
years later the participation rate rose to 18 percent. The program has
been approved by the Insurance Commissioners in every state. It is
functioning in 48 states and is being administered by 131 HOW local
councils.

HOW Eligibility for Veterans Administration and Federal Housing
Administration Programs.

The two major government agencies dealing with home construction
financing, the VA and the FHA, have granted some exemptions to
their regulations for HOW builders. The VA has established two
special programs for HOW builders. The first program provides VA
financing for homes which the builder did not originally submit
through VA channels. Under this procedure, the VA considers HOW
homes which are at the trim stage or beyond. Thus, the VA will accept
applications from veteran purchasers whose homes are in the process
of completion, without the builder having previously secured a condi-
tional certificate of reasonable value. VA inspections have been elimi-
nated in these situations, as well as other requirements under VA
proposed construction regulations.

The second program is for the HOW builders who have applied for
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VA financing for new construction. Under this program, after filing
plans and specifications the HOW builder need only secure a final VA
inspection. For V A processed HOW homes, the VA has eliminated its
first and second inspections. Additionally, the HOW builder may
advertise that VA financing is available under this program.

The FHA has also made special exemptions for HOW builders.
Under one program, HOW builders need only have a final inspection
on construction initially approved by FHA. This saves both time and
money for the builder. HOW construction which has been built within
the past twelve months and has never been occupied may now be sold
with a 3 percent down payment on the first $25,000 of the loan and 5
percent on the remainder. Veterans need pay only the minimum $2OO
fee as a down payment. This construction must be certified by a
registered architect or engineer and be in compliance with HUD’s
Minimum Property Standards. Certification may be waived if the
plans have been approved with the local FHA office.

The New Jersey Experience
New Jersey has the only state-sponsored warranty program. The

plan was established in 1979 under the New Jersey New Home Warran-
ty and Builders Registration Act, 1 which was supported by the New
Jersey Home Builders Association as an alternative to more unwork-
able local builder licensing ordinances. To obtain state preemption of
such licensing, the New Jersey builders agreed to accept a statutory
limited warranty, the first compulsory statewide new home warranty in
the nation.

The act established a simple builder’s registration program. A major
provision of the statute stipulates that the builder must offer the home
buyer a limited warranty on materials and workmanship. The warran-
ty must be underwritten by either a private insurance program (such as
HOW) or the new home warranty security fund operated by the state. 2

A contractor who builds a home w'ithout an insured warranty can be
fined $2,000 per day, per home. As of August 30, 1980, 4,307 builders
had registered with the state program and 3,574 homes were under
warranty. Of the 162 claims filed for alleged defects in construction, 30
were settled.

I. New Jersey Statutes Annotated, 46:38-2.
Although the New Jersey program does not have an insurance underwriter, it operates like an insured
warranty. New Jersey law gives the state authority to increase premiums if necessary to replenish the

inty fund
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An important difference between the state program and HO W is the
severity of the penalty when builders refuse to repair or replace a
defective part, or fail to pay the damages awarded by an arbitrator or
administrative law judge. Under the state program, builders may lose
their registration and therefore their right to do business in New Jersey.
In contrast, HOW builders can continue in business if they are expelled
from the HOW program. As of August 30, 1980, New Jersey had
revoked the registration of 10 builders.

Another important difference is the premium charged. The state
program charges $4 per $l,OOO of the selling price of the homes, a rate
that is higher than HOW’s premium ($3.60 per $ 1,000).The premiums
are higher because the state program does not screen applicant
builders; private programs such as HOW may exclude high-risk
builders. According to New Jersey officials, theaverage cost per house
warranted in the state plan is $82,500 and the average premium pay-
ment is $330.

The Commissioner of the Department of Community Affairs, as the
administrating agent, has the authority to refuse, suspend or revoke a
license for negligence and fraud committed by the builders, in addition
to other causes. The Commissioner is also authorized to formulate the
construction standards that will serve as a yardstick for warranty
enforcement.

Relevant 1981 Legislative Proposals
The 1981 legislative year saw the submission of two bills specifically

directed at regulating home improvement contractors (House, No. 47)
and home builder-contractors (House, No. 5030). Since the early
1970’5, elements in the construction industry have been advocatingthe
licensing and regulation of home builders. A lesser effort, however, has
been directed toward the regulation of home improvement contrac-
tors. The reasons for this disparity are simple. Home builders are better
organized and are represented by highly active national and statewide
lobbying organizations. The National Association of Home Builders
(NAHB) and its statewide counterpart, the Massachusetts Association
of Home Builders (MAHB), along with the Home Builders Associa-

CHAPTER V.
MASSACHUSETTS DEVELOPMENTS.
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tion of Greater Boston have been advocating this type of regulation
since the early 1970’s when the Commonwealth began moving towards
the adoption of a uniform statewide building code. The code was
finally adopted along with provisions governing its administrationand
enforcement in 1975. 1 Section 109.1.1 of the One and Two Family
Dwelling Code specifies that the State Building Code Commission
(SBCC) has the authority to promulgate rules and regulations govern-
ing the licensing of construction supervisors. This licensing power has
been construed by Building Code Commission officials to be present in
Chapter 238, Section 17 of the General Laws which states:

The Commission shall have the following power and duties:
(a) To formulate, propose, adopt and amend rules and regula-
tions relating to (1) the construction, reconstruction, altera-
tion, repair, demolition, removal, inspection, issuance and
revocation of permits or licenses, installation of equipment...
(emphasis added).

The interpretation of this section has been the subject of some
controversy. Many individuals opposed to this particular licensing
program argue that Section 17 does not contain specific language
giving the SBSS authority to license construction supervisors. Oppo-
nents contend that this section is vague, and lacks the appropriate
language from which such a large licensing program can be spawned.
Many critics point out that other states have established such licensing
programs only after a specific act creating such a licensing authority
has passed through the legislative process. Each of the 23 states exam-
ined in Chapter 111 of this report have statutes which clearly delineate
the parameters of the regulatory and licensing authority. Critics accuse
the SBCC of legislating through regulation and submitting to the
special interests of the home building industry.

It should be emphasized that efforts to establish statewide licensing
of home builders in other states have generally been supported by
parties sympathetic to the home building industry. The substance of
these licensing programs is often directly related to the extent ot the
home building industry’s lobbying involvement. It has seldom beenthe
case that regulation of home builders or home improvement contrac-

I. G.L. c. 238, ss. 16-24
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tors resulted from consumer advocacy, the reason being that legal
remedies are often available to disgruntled consumers. For example,
Chapter 93A of the Massachusetts General Laws provides blanket
protection from fraudulent tradepractices. This law is considered to be
one of the best consumer protection acts in the United States.

Another pertinent point to consider when examining the licensing
issue concerns a buyer’s responsibility to himself. Since the purchase of
a home, newly built or otherwise, is likely to be the largest purchase an
individual ever makes, it is important that a consumer approach this
purchase with caution. The maxim “Caveat Emptor”, meaning “let the
buyer beware”, reflects the rule that the purchaser of an article must
examine, judge and test it for himself, being bound to discover any
obvious defects or imperfections. Thus, the consumer when purchas-
ing a home should bear some responsibility for determining the condi-
tion of the structure prior to purchase. This is the reason why many
cautious consumers will go to the added troubleand expense to engage
a reputable home inspector for the purpose of uncovering any defects,
hidden or apparent, that may be present before the transaction is
completed. Additionally, it is the practice of many consumers to retain
a lawyer to examine the purchase agreement and related documents so
that a builder’s responsibilities are clearly understood. Cautious con-
sumers who are willing to buy themselves additional protection by
employing reputable contractors, and when necessary, home inspec-
tors and legal counsel, usually avoid the problems associated with
shoddy workmanship and unfair business practices in the construction
or repair of homes.

House, No. 47. This legislation otherwise known as the “Home
Improvement Act” was filed in 1981 by the now defunct Massachusetts
Consumers’ Council, a state agency, which was abolished by the Legis-
lature in the fiscal 1982 budget. The bill required the registration of
home improvement contractors and salespersons and provided for the
mediation of disputes arising out of home improvement contracts.
However, House, No. 47 was never reported out of committee and had
no effective support within the Legislature once the Consumers’ Coun-
cil was disbanded in July of 1981.

A spokesman for the Consumers’ Council (prior to its elimination)
stressed that the legislation was a consumer oriented proposal and was
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not intended to be a revenue raising device. However, he conceded that
license fees would probably provide a level of revenue far exceedingthe
number of dollars needed to operate aregistration board. In filing this
legislation, the Consumers’ Council also expressed concern with the
lack of action taken on a State Building Code Commission regulation
which provides for the licensing of construction supervisors. l The
implementation of this regulation has been subject to a great deal of
controversy since the inception of the current building code in 1975; it
is currently scheduled to become effective on July 1, 1982. Hence,
House, No. 47 was intended in part to be an alternative to some of the
controversial aspects of the State Building Code Commission’s regula-
tion governing construction supervisors.

House, No. 47 would have amendedChapter 13 of the General Laws
by inserting a new section creating a registration board of home
improvement contractors. Chapter 13 is theauthorizing statute for the
Department of Civil Service and Registration. The Division of Civil
Service was repealed in 1974, and reorganized as the Division of
Personnel Administration within the Executive Office of Administra-
tion and Finance. The primary responsibilities of the Division of
Registration, which consists of 29 separate occupational licensing
boards, are to regulate various trades and professions within the
Commonwealth; to hold examinations for licensure of individuals
subject to the Division’s jurisdiction; to renew licenses; and to manage
interstate reciprocity and professional and trade organization endorse-
ments. The Division also investigates complaints lodged against li-
cense holders and conducts disciplinary hearings when warranted.

In discussions with the Research Bureau staff, the Director and
Assistant Director of the Division of Registration commented on the
incompatibility of House, No. 47 with the current administrative
structure of the Division of Registration. According to these sources,
House, No. 47 was not drafted in strict conformance with statutory
requirements imposed on all of the existing 29 registration boards.
However, the defects are not damaging to the substantive content of
the bill and technical changes could easily be effected.

House, No. 47 contained 25 sections and portions thereofare briefly
summarized below along with some of the criticisms of Ms. Barbara L,

Whalen, Assistant Director of the Division of Registration, in respect

Family Dwelling Code, Section 109.1MR A Articles I and 21; One
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to possible conflicts of the measure with current practices of the
Division of Registration.

Section 1. Provides for the establishment of a “Board of
Registration of Home Improvement Contractors and Sales-
persons and of Mediation of Disputes.” The Board would be
composed of five members appointed by the Governor. Of
these, two would be consumer representatives, one nominated
by the Attorney General and one other nominated by the
Consumers’Council; two would be representatives of the home
improvement industry, one nominated by the Massachusetts
Home Improvement Council and the other by the New Eng-
land Swimming Pool Institute. The fifth member (chairperson)
would be a full time individual who has a demonstrated knowl-
edge of the home improvement industry, and whose salary
would be fixed by the Governor. Other Board members would
be compensated at a rate not to exceed $5,000 annually.

Criticism evolved around the propriety of having Board members
nominated by the Massachusetts Home Improvement Council and the
New England Swimming Pool Institute. Members sponsored by indus-
tries they regulate could create an appearance of a conflict of interest,
although it is common practice on otherregistration boards to have a
minority number of trade or professional members. The appointment
of a full time salaried chairperson is not compatible with current
practices of the Division. The $5,000 compensation for Board
members is significantly high. The current maximum stipend for
members of existing boards within the Division is $3,000; many,
however, serve without compensation and are reimbursed for actual
expenses only.

Section 2. Defines home improvement as follows:
“Home Improvement”: Shall mean the repair, replacement,

remodeling, alteration, conversion, modernization or addition
to any land or building, or any portion thereof, which is used or
designed to be used as a residence or dwelling place, or to
structures or upon land which is adjacent to such aresidence or
dwelling place. It shall include but not be limited to roofing,
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siding, painting, masonry, insulation and other exterior im-
provements; the modernization of kitchens, bathrooms, and
other interior structural modifications; the installation ofshut-
ters, awnings, storm windows, gutters, downspouts, and other
outside fixtures; the affixation of permanent smoke, fire, and
intrusion detection systems; the installation of energy-conser-
vation devices; and the construction, replacement or improve-
ment of driveways, swimming pools, porches, garages, walls
and fences ...

Specifically exempt from this definition are improvements such as
interior decorating, electric wiring, gas and plumbing repairs and
landscaping. In addition to the above definition, there are comprehen-
sive definitions of Home Improvement Contract; Contractors and
Salespersons; Homeowners; Registration Bonds and Sales Finance
Companies.

The above definitions are specific and well written. However some
criticism arose concerning the all inclusive nature of the term “Home
Improvement.” Its scope is so broad that a very large variety of
contractors would be covered by its application. This would require an
unusually large staff to process applications. The Division of Registra-
tion is already hard pressed to delegate sufficient staff to the existing
boards. Under current procedures, theDirector of Registration assigns
staff and administrative assistance to each board to accommodate
peak workload periods, which vary among the boards throughout the
year. These flexible “housekeeping” services keep the costs of opera-
tion low.

Sections 6, 7, 8 and 9. Requires a $5O annual fee for a
certificate ofregistration as a home improvement contractor or
salesperson. Each registered contractor would be required to
carry Manufacturers’ and Contractors’ Public Liability Insur-
ance in the amount of at least $lOO,OOO. A registration bond in
the sum of $5,000 for the contractor entity, and an additional
$5,000 bond for each salesperson authorized to represent such
a contractor is also required. Any contractor whose certificate

gistration has been denied, suspended, or revoked as a
suit of a disciplinary action for violation of any of the bill’s
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provisions would have to provide a penalty bond of not less
than $lO,OOO nor more than $50,000 as a condition precedent
to the reissuance of a certificate of registration.

Sections 10, 11, 12 and 13. These sections provide guidelines
for the issuance of registration certificates and conditions and
procedures for denial, revocation or suspension of such certifi-
cates. Also the Board would be empowered to seek injunctions
against contractors or salespersons whom it believes are doing
business without benefit of a valid certificate of registration.

Sections 14 and 15. Provides that all home improvement
contractors or salespersons who apply for a building permit
under the provisions of 780 CMR 1 13.0 must be certified by the
Board before such permit can be issued. However, individuals
working on their own property are exempt from this certifica-
tion. These sections also establish minimum requirements for
written contracts. It would be unlawful for a home improve-
ment contractor to enter into any contract in excess of $25
without providing a written contract prior to the commence-
ment of work. Each contract form would have to meet specific
guidelines as established by the bill.

Sections 16 and 17. Require the Board to provide a media-
tion process for disputes between a home owner and a contrac-
tor. The Board, or its designee, may hear all sides of the dispute
and help the parties to reach their own agreement, without
making a decision relative to the merits of the case. The Board,
at the request of one of the parties, may inspect the work
performed to ascertain all facts relevant to the dispute. If
mediation fails and litigation ensues, the Board may make
available to any court of competent jurisdiction any report it
may have completed during the mediation process. Further,
refusal to submit to the Board’s mediation process will bar such
party from entering suit in small claims court as provided in
Chapter 218 section 21 of the General Laws. This bill would
also amend the small claims statute to reflect this change.
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Sections 19 through 25. These sections enumerate and define
specific acts which would be violations under this bill, such as
misrepresentation, failure to obtain the appropriate certifica-
tion, improper advertisement, violation of building laws, fraud
and any other acts or practices as defined by the Board pursu-
ant to its rule making authority. These sections also provide a
civil penalty of up to $ 10,000 for each violation. Finally, the bill
contains a “sunset” provision, which would terminate the regis-
tration board five years from its implementation unless the
Legislature acted to continue it.

House, No. 5030. Representative William R. Keating of Sharon,
who sponsored this study order (House, No. 6864), also filed House,
No. 5030 of 1981. This proposal titled “An Act for the Establishment of
a Board of Registration of Home Builders and for the Regulation of
Home Builders,” would have amended Chapter 13 of the General Laws
by adding a new section authorizing the creation of a new registration
board under the Division of Registration.

House, No. 5030 specified that the five Board members were to be
appointed by the Governor. Four of them must each have a minimum
of 10 years experience in residential home construction. The fifth
member would be a representative of the public. The Board is author-
ized to make all rules and regulations as it may deem necessary in the
performance of its duties. The only specific requirement mentioned in
the bill relates to the posting of an unspecified performance bond by
the home builder. Like House, No. 47, this proposal failed to gain
legislative approval.

The State Building Code Commission
Building regulation is one of the governmental protective functions

which in the past was largely optional with individual municipalities.
Over the years, however, the state has become involved by establishing
uniform codes and licensing requirements. The State Building Code
Commission (SBCC) since its inception in 1975 has had the authority
to carry out these functions.

Since 1971, the construction of buildings throughout the state, other
than single and two-family dwellings, has been subject to regulation by
the building code administered by the Board of Standards in the
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Department of Public Safety. Under the provisions of legislation
enacted in 1972, that code continued in effect until January 1975, when
a new State Building Code promulgated by the State Building Code
Commission took effect. The new code governs all construction
throughout the Commonwealth. An excerpt from the preamble of the
new code stated: “The promulgation of this code is a major step
forward in the formulation of a building regulatory system, which will
have an impact on both public and private sections.”

Two major departures from past codes are (1) the inclusion of single
and two-family units within the new code coverage and (2) specific
requirements for applicants for the position of Building Inspector.
Inspectors must have either five years experience in the supervision of
building contruction or a four-year undergraduate degree in a field
related to building construction and design plus a general knowledge
of other factors involved in building construction. In addition to
enforcing the local government building code, a local building inspec-
tor is designated by law as a representative of the Commissioner of
Public Safety withresponsibility for enforcing some provisions of state
law relative to safety in buildings and the regulations in the State
Building Code.

Licensing of Construction Supervisors
Licensing of construction supervisors was scheduled to become

effective as of the first of January 1976, as required under Section
109.1.1 of the One and Two Family Dwelling Code. Licensure regula-

tions adopted by the SBCC define a construction supervisor as “any
individual directly supervising persons engaged in construction, recon-
struction, alterations, repairs, removal or demolition involving the
structural elements of buildings and structures.” However, because no
licensing board was ever established, a moratorium was declared until
such a board was created. As of the writing of this report, this licensing
process is still not in effect. However, in 1981, the promulgation of
rules and regulations needed to implement Section 109.1.1 was estab-
lished in conformance with the State Administrative Procedures Act. 1
These rules can be found in Appendix Q of the One and Two Family
Dwelling Codeand are currently scheduled to become effective on July
1, 1982.

I. G.L. c. 30A



HOUSE No. 5881 [January64

However, there have been many developments which cast doubt on
the reliability of the July 1, 1982 implementation date. The most
serious development is the fact that the State Building Code Commis-
sion was abolished in the fiscal 1982 budget. l Knowledgeable legisla-
tors indicate that the SBCC will be reestablished in the 1982 legislative
year along with all of its functions. However, the longer the delay the
less likely it is that the SBCC will be capable of carrying out all ofits
duties by the July 1, 1982 deadline. It should be noted that, despite the
abolishment of the SBCC, its rules and regulations remain in full force
and effect and must be complied with by builders, including the rules
and regulations governing the licensing of construction supervisors. 2
By Executive Order, the Division of Inspection within the Department
of Public Safety has been given the authority to administer thepowers,
duties and regulations of the abolished SBCC until such time as the
General Court restores the Commission. 3

The problem with this temporary transfer of duties has been the
inability of the Division of Inspection to perform both its own func-
tions and that of the abolished SBCC. The division received no supple-
mentary funding to perform these functions nor was it authorized
additional staff to administer the licensing program. The lack of
additional staff has been the most critical problem. Under the rules
governing the licensing of construction supervisors, applicants who
apply for licensure prior to July 1, 1982 will be “grandfathered” into
the program. As a consequence, the division has received over 24,000
applications and $3.5 million in license fees, with no appropriate staff
to handle the processing. At least 6,000 more applications are antici-
pated before the deadline.

In addition to these administerial problems, the licensing regulations
as they are presently drafted contain serious flaws which conflict with
current state law. Section 78 of the enabling legislation creating the
SBCC states that“this act shall not affect the existence, power or duties
of a local board of license examiners in existence on the effective date
of this act.” Thus, the SBCC cannot promulgate regulations which
eliminate the licensing powers which municipalities exercised prior to

the effective date of the act (January 1, 1975). This can be accomp-
lished only through a statutory change.

1, Acts of 1981, c. 351, s. 272.
2. Executive Order No. 202, September 25, 1981.
3. Executive Order No. 203, September 25, 1981.
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The President of the Massachusetts Building Commissioners and
Inspectors Association has informed the Bureau that at least eight
municipalities licensed construction contractors as of January I, 1975,
namely Arlington, Boston, Cambridge, Lynn, Peabody, Quincy, Sa-
lem and Somerville. l Under the new regulations promulgated by the
SBCC which are due to become effective on July 1, 1982, this munici-
pal licensing authority would be abolished by Section 109.1.1.1 of the
One and Two Family Dwelling Code which reads as follows:

No municipality shall be prohibited from requiring a license
for those individuals engaged in directly supervising persons
engaged in construction, reconstruction, alteration, repair,
removal or demolition in those categories for which the com-
mission is not requiring licensing (emphasis added).

Thus, the eight municipalities would lose their licensing authority if
they licensed the same category of contractors who are covered by the
SBCC regulation. This situation is in direct conflict with Section 78 of
Chapter 802 of the Acts of 1974 which specifically prohibits this
usurpation of licensing authority by the SBCC.

State preemption of the power to license contractors has generated
strong opposition from municipal officials, as noted in a letter sent to
Senator Paul D. Harold of Quincy on July 2, 1981 by Allan R.
McDonald, Inspector of Buildings for the City of Quincy. In his letter
Inspector McDonald stated the following concerns:

This is to apprise you that we are disturbed and distressed
with the amendment to Section 109.1.1 of the State Building
Code. The amendment delineates the rules and regulations for
licensing construction supervisors...

Senator, this intrusive effort by the State to control licensing
would wipe out Quincy’s long-standing, excellent, and exceed-
ingly successful licensing program. Not paramount but none-
theless significant: we’re reluctant to lose the yield (revenue)
from the licensing structure.

Aside from the fact that the State Building Code Commis-
sion’s proposal does not approach Quincy’s program in sophis-
tication, comprehension and integration, there is a question as

I. Arlington is a town; other communities are cities
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to the legality of their regulation to license construction super-
visors because it does not have statutory authority and violates
Section 78, Chapter 802 which clearly allows cities and towns
to license.

Therefore, we urgently request you support House, Bill No.
7011 (1981), to prohibit the State Building Code Commission
from licensing construction supervisors.

House, No. 7011 was filed by Representative Walter A. DeFilippi of
West Springfield and others in order to bring this issue to the attention
of the Legislature and officials within the Division of Inspection in the
Department of Public Safety, which has been given the authority by
Executive Order to carry out the functions and duties of the currently
defunct SBCC. 1 In discussions with the Bureau staff, Representative
DeFilippi stated that he is not opposed to a State licensing program.
However, he is opposed to the current SBCC regulation as it would
usurp the municipal authority to license contractors. He is also con-
cerned that these municipalities would lose another source of revenue,
which in times of fiscal austerity in government can be significant to
communities trying to meet their fiscal obligations.

The Massachusetts Building Commissioners and Inspectors Associ-
ation also supported House, No. 7011. Arthur Murphy, a Medford
Building Inspector, who is also President of the Association expressed
reservations concerning the SBCC regulations to the Bureau staff. In
addition to agreeing with the concerns expressed by Representative
DeFilippi and Inspector Allan McDonald, Mr. Murphy added that the
body of the licensing regulations (Appendix Q) has serious flaws.
Specifically mentioned was Section 109.1.1, as amended on April 2,
1981, which exempted certain home owners from licensing provisions.

For purposes of this section only, home owners were defined as fol-
lows:

Person(s) who owns a parcel of land on which he/she re-
sides, or intends to reside, on which there is, or is intended to

be, a one-family dwelling, attached or detached structures
accessory to such use and/or farm structures. A person who
constructs more than one home in a two-year period shall not

be considered a home owner (emphasis added).

I. House, No. 7011 was never reported out of the Committee on Local Affairs,
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This section only exempts one-family dwellings and does not create
any exemption for two and three-family dwellings of which there are a
great number in the Northeast. Mr. Murphy charges that this provi-
sion would seriously hamper the right of two and three-family home
owners to perform alterations on their homes.

The types of construction which would be regulated by the provi-
sions of section 109.1.1 are defined in subsection 2.12 as follows;

A licensed individual or a licensed designee shall be present
on the site at some point to approve construction, reconstruc-
tion, alterations, removal or demolition involving the follow-
ing work;

a. Excavation
b. Foundation (pouring or other)
c. Decking
d. Rough framing
e. Finished framing
f. Chimneys

1. Excavation/foundation
2. At the top of the smoke chamber and support of theflue

liner
3. When erection of the chimney is completed.

Therefore, as regulations presently require, a two-family home
owner could not construct an addition such as a garage on his proper-
ty, yet a single family home owner would be allowed to perform this
construction. Mr. Murphy pointed out that no matter who built the
structure, it would still have to pass Building Code Structural require-
ments as presently enumerated in the State Building Code, and it
would be subject to approval of the local building inspector who is
authorized by state law to enforce the state code. If the plans for this
structure did not satisfy these standards, a building permit would not
be issued, and if the structure upon completion is not in conformance
with these standards then an occupancy permit would not be issued
until such defects were corrected.

Officials of the Department of Public Safety have conveyed to
members of the Legislature and Bureau staff that the licensing regula-
tions are poorly drafted and conflict with present state law. They are of
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the opinion that until these defects are eliminated the licensing process
should be delayed. Some officials question the actual need for licens-ing. Others would favor a more equitable distribution of license feeswith municipalities, especially those which would lose revenue if thestate program is implemented. Finally, some sources suggest that thislicensing program may be more successfully managed from within theDivision of Registration.


