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ORDER AUTHORIZING STUDY
(House, No. 7000 of 1981)

Ordered, That the Legislative Research Council be directed to make
a study and investigation relative to the policies and practices of
Massachusetts and other states in establishing and determining legislative intent; and that the Council file its report hereunder with the Clerk
of the House of Representatives not later than the second Wednesday
of February in the year Nineteen Hundred and Eighty-two.
Adopted:
By the House of Representatives, July 20, 1981.
By the Senate, in concurrence. July 22, 1981.
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LETTER OF TRANSMITTAL TO THE

SENATE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House

of Representatives:

LADIES AND GENTLEMEN: In compliance with the legislative
directive in House, No. 7000 of 1981, the Legislative Research Council
submits herewith a report prepared by the Legislative Research Bureau
relative to the policies and practices of Massachusetts and other states
in establishing and determining legislative intent.
The Legislative Reserach Bureau is restricted by statute to “statistical research and fact-finding.’’ Hence, this report contains onlyfactual
material without recommendations or legislative proposals by that
Bureau. It does not necessarily reflect the opinion of the undersigned
members of the Legislative Research Council.
Respectfully submitted,
MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL

Sen. ANNA P. BUCKLEY of Plymouth, Chairman
Rep. MICHAEL J. LOMBARDI of Cambridge, House Chairman
Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER of Bristol
Sen. ROBERT A. HALL of Worcester
Rep. WILLIAM J. FLYNN, Jr. of Hanover
Rep. WILLIAM P. NAGLE, Jr. of Northampton
Rep. ROBERT D. McNEIL of Leicester
Rep. IRIS K. HOLLAND of Longmeadow
Rep. SHERMAN W. SALTMARSH, Jr. of Winchester
Rep. BRUCE N. FREEMAN of Chelmsford
Rep. CHARLES N. DECAS of Wareham
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LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

To the Members of the Legislative Research Council :
LADIES AND GENTLEMEN:
on the inside of the front cover,
Council to investigate and study
Commonwealth and other states in
lative intent.

House No. 7000 of 1981, reprinted
directed the Legislative Research
the policies and practices of the
establishing and determining legis-

The Legislative Research Bureau submits herewith such a report. Its
scope and content have been determined by statutory provisions which
limit Bureau output to factual reports without recommendations. The
preparation of this report was the primary responsibility of Paul M.
Murphy of the Bureau staff.
Respectfully submitted,

Daniel M. O’Sullivan, Director
Legislative Research Bureau
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DETERMINATION OF LEGISLATIVE INTENT
SUMMARY OF REPORT

Overview of the Determination of Legislative Intent
The determination and implementation of legislative intent involve
the very serious constitutional question as to how much, if any, latitude
is allowed in the interpretation of laws enacted by Congress and the
state legislatures. While the primary lawmaking authority in American
Government is vested in the legislative branch, the judiciary has the
duty to interpret the laws to further the legislative will. This latter
obligation has compelled the courts to develop techniques to guide
their search for the intent of the statute where the language is unclear.
Rules of statutory construction have been developed which deal with
the meaning of statutory language, the use of extrinsic material as
interpretive aids and certain presumptions for ascertaining legislative
intent. One of the fundamental rules has been described as the “plain-

meaning” rule. This rule states that where a statute is clear and unambiguous, the courts may not apply rules of construction or extrinsic
evidence to vary its terms. However, one authority in the field of
statutory construction and bill drafting argue that the rule is not
absolute in its application. He contends that, notwithstanding the
clarity of the verbiage in a statute, it is possible for a court to conclude
that the lawmaking body had a different intent or purpose in mind
beyond that flowing from the common understanding of the words
used in the law.
The use of extrinsic aids is justified on two grounds: (l)the meaning
which the legislators themselves attach to the language of the law
should have some evidentiary value, and (2) extrinsic aids allow the
courts to set aside a literal interpretation of a statute that is most
obviously wrong. The basic argument against the use of extrinsic aids is
that, as suggested by Justice Jackson of the U. S. Supreme Court, it
requires, in effect, a psychoanalysis of the legislative branch to determine what the lawmakers were thinking about during the legislative
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process. The criteria used
to establish the probative value of extrinsic
aids are: (a) contemporaniety, (b) credibility and (c)

legislative decision-making process.

proximity to the

Legislative Intent on the Federal and State Level

There is an abundance of material available to the jurist or
researcher in establishing legislative intent on the federal
level. Included
in these sources are: (1) Presidential Messages, (2)
Committee Hearing
Transcripts, (3) Committee Reports, (4) Transcripts of
Debates and
Other Proceedings and (5) the Congressional Record.
Resources available on the state level can be divided into
four
categories: (1) the documentation of floor proceedings,
(2) the documentation of committee proceedings, (3) supplemental and explanatory materials accompanying bills and (4) other sources. A survey of
the
states indicates that all states maintain a journal of floor
proceedings
whether or not the proceedings are recorded. The preservation of
the
testimony and documentation of committee hearings can take
many
forms. The majority of states preserve the records of
committees in one
form or another but only five states record and transcribe
committee
hearings (Conn., N.H., Ore., S.C. and W. Va.). About one-half of the
states maintain files on bills before committee but these files vary in
terms of comprehensiveness. Other states’ procedures involve a wide
variety of materials which can or may accompany bills, including bill
digests, fiscal notes, bill analyses and statements of intent. Only a few
states follow the federal practice of providing complete and authoritative committee reports on legislation.
While at least five states have enacted legislation concerning the
weight to be given punctuation in statutory interpretations (Minn.,
N.Y., Pa., S.D. and Tex.), courts in most states view punctuation as a
genuine part of legislative enactments but regard it as subordinate to
the text. However, at least one state, Pennsylvania, follows the English
practice and enacts its statutes in unpunctuated form. Massachusetts
case law indicates that the punctuation of a la w may be used as an aid in
construction.
Thirty-five states have procedures whereby the rule-making process
may be reviewed by the legislature to determine if the legislative intent
was or is being followed. This mechanism is particularly appropriate
when a legislature enacts a statute so general in scope as to require an
interpretation of intent by the administrative or regulatory body
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charged with the duty of implementing it. Legislative review of administrative regulations is structured in three ways: (a) review by substan(3)
tive standing committees; (b) review by a joint committee and
the
reviewing
during
session
review by both, i.e., standing committees
and a joint committee conducting this function during the interim. The
reviewing committee may have four types of rules review powers:
advisory, committee authority to repeal, authority to suspend rules for
a period of time, or authority to suspend rules without required
legislative affirmation. Opponents of legislative review argue that
rule-making is an administrative function and that legislative review,
suspension or repeal is a usurpation of executive authority and violative of the separation of powers doctrine. Except in the case of a few
agencies and activities, Massachusetts has no mechanism for legislative review of administrative regulations.
Statements of intent are included, either as a preamble, or as a
separate section not incorporated into the law, or as a part of the law, in
less than a dozen states. It appears that the constitution of only one
state, Ohio, makes provision for statements of purpose or legislative
intent. In Ohio, they apply only to “tax” bills. Some courts are reluctant to use them as evidence of legislative intent even when the statute is
ambiguous, describing them as a memoranda to inform the public of
the proposal’s contents. These courts prefer to rely on the traditional
rules of statutory interpretation that look for a meaning within the four
corners of the law itself.
Legislative history files are kept in a number of states and there is a
growing tendency on the part of the courts to allow this material as
evidence of statutory intent. New York, however, appears to be the
only state which utilizes a system of Governors’ bill jackets and veto
jackets. Each jacket is a collection of material, memoranda and letters
from a variety of sources which has been submitted to the Governor’s
office discussing the pros and cons of the bill. If the bill is signed into
law, the material is preserved and is arranged according to its year and
chapter number. If the bill is vetoed, the material is collected in a veto
jacket and is arranged by the year and introduction number of the bill.
Bill jackets vary in quality and worth and almost every jacket contains
useless or irrelevant memoranda.

Determination of Legislative Intent in Massachusetts
In the Massachusetts Legislature, most legislation begins with a
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pe r ron which
may be filed on any subject by any citizen or group of
ci izens as long
as it is endorsed by a member. Legislation may
also be
recommended by the Governor, state officers, special
commissions
or
committees, or by municipalities under the provisions of the
Home
ule Amendment. Proposals are referred
to the appropriate committee and, if reported favorably, take three readings in each
branch of the
Legislature. Either branch may defeat the bill at any stage or
a new bill
may be substituted. If both branches pass the bill, it is then
engrossed in
its final form and returned to both branches for
enactment. The
Governor has ten days in which to sign or veto the bill.
The fundamental tool for the interpretation of legislative
intent is
legislative history with the term “history” being used the
in
procedural
sense as to how a law evolved to its present form. In
Massachusetts
research begins with the General Laws. At the end of
the statement of
the law is the statutory history of the law
listing the acts which have
been passed since the last codification of the General Laws
in 1932. The
citations in the ‘Historical Notes” refer to enactments
prior to 1932
and to earlier compilations of the General
Laws. Pertinent information
tracing the procedural steps that a law took in the legislativbe
process
can be found in the Bulletin of Committee
Work and Legislative
Record, the House and Senate Journals, the Legislative Research

Council’s Index to Special Reports Authorized by the General Court
and the Judicial Council Reports.
The rules of the House and Senate and the recorded opinions of their
presiding officers are only marginally helpful in the determination of
legislative intent. The wording of an emergency preamble which is
required by Joint Rule 22 might give some insight into the purpose of
the legislation. Likewise, Joint Rule 26A, in outlining the procedural
requirement for calling a special session, requires a statement of reasons for convening which also could prove helpful. Because of the
presiding officers’ roles of neutrality under the Massachusetts legislative procedure, they are precluded from ruling on intent. However, their
supervision of the Clerks of the respective branches in their duties to
refer petitions to the committee which they deem most appropriate
might be relevant on this question.
The broad statutory rules for the construction of Massachusetts
laws are contained in General Laws, Chapter 4, sections 6 and 7.
Section 6 contains the general principles which are intended to have
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wide application while Section 7 contains a compilation of definitions
of specific statutory terms. Case law indicates that there are certain
presumptions concerning the use of words and phrases in a statute that
may be used to determine intent.
Probably nowhere in the search for statutory intent does more
confusion exist than in the interpretation of the words “shall” and
“may.” The issue is whether in interpreting the word “shall” its common meaning as that of imperative obligation will be applied. The
courts conclude generally that the word does have this meaning but
there are many cases wherein the courts applied the word in a permissive rather than a mandatory sense. The Legislature is therefore faced
with a problem when it clearly wishes to insure that the word is defined
in its obligatory sense.
The use of extrinsic aids has long been a part of federal and Massachusetts case law. Decisions of the Massachusetts Supreme Judicial
Court authorize the use of a wide variety of evidence to determine the
intent of a statute, including its legislative history, special commission
reports and other legislative documents, Attorneys General’s opinions
and, in several instances, the reports of the Legislative Research Council. Also, the construction of the law placed on it by the community as
well as the administrative interpretations of statutes are given weight
by the courts.
There are several aids available to the jurist or researcher in Massachusetts. This state is one of the few to publish a guide or manual for
legislative history research. The Guide to Massachusetts Legislative
and Government Research issued by the Massachusetts Legislative
Service Bureau is a valuable tool. The Legislative Research Bureau was
created by statute to be the primary research arm of the Legislature and
the Bureau submits major comprehensive reports to the General
Court, which, as noted, have been used by the Judiciary in determining
legislative intent. Also available is the Legislative Information System
which is a service through which the Massachusetts State Legislature
and other legislative bodies throughout the country share policy research. The Archives of the Commonwealth of Massachusetts, which
is a division under the Secretary of State, has as its function the
preservation of records of state government that are no longer used in
the day-to-day operation of an office or agency. These documents
which include gubernatorial papers, legislative papers and legislative
committee papers could be useful in research.
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Legislative Developments

Legislative measures requiring statements of intent have been filed
periodically with the Legislature but none has ever been signed into
law.
A review of the procedures in other states and other material on the
subject suggests several options or recommendations that could be
implemented to provide more certainty in establishing legislative intent in this state. Perhaps, the most fundamental is the need for a
central repository for materials revealing legislative intent. Another
option would be to permit or require the sponsor of a bill to insert a
statement of purpose or intent. A similar statement or explanation
could be required of all committees on all general bills reported favorably. Other options are the preservation of all memoranda seeking to
promote or defeat legislation which is distributed to members, the
taping of committee hearings and floor debates, and an expansion of
the policy of inserting materials into the House and Senate Journals.
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DETERMINATION OF LEGISLATIVE INTENT
CHAPTER I.
INTRODUCTION.
Origin and Scope of Study
of
House, No. 7000 of 1981, which is reprinted on the inside cover
make
a study
this report, directed the Legislative Research Council “to
and investigation relative to the policies and practices of Massachusetts and other states in establishing and determining legislative intent.” Filed by Representative Michael J. Lombardi of Cambridge,
House Chairman of the Legislative Research Council, the order was
adopted by the House on July 20, 1981 and by the Senate, in concurrence, on July 22,

1981.

The study discusses the fundamental problem of the interpretation
of legislative enactments by the judicial branch of government and the
effect of the doctrine of the separation of powers on both federal and
state level. The two basic philosophies of determining legislative intent,
the “plain meaning” rule where the intent is determined only from the
words of the legislative document itself, and the “extrinsic aids” rule
which allows consideration of legislative history and other evidence
outside the four corners of the document are covered. Determination
of federal legislative intent and the means used to establish it are
discussed as well as the resources available on the state level.
Practices in other states and the various methods available in these
states as well as applicable statutory and case law on the determination
of legislative intent are reviewed.
The document describes the legislative process in Massachusetts and
treats the means available to determine legislative intent from legislative history. Appropriate Massachusetts case and statutory law relevant to this question is cited and discussed with a view toward providing a picture of what materials and evidence are available to the
researcher and which may be considered by the state’s courts in estab-

lishing legislative intent.
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Finally, recent developments in this field are outlined as well as
options to improve the methodology of determining legislative intent
in Massachusetts.
CHAPTER 11.
OVERVIEW OF THE DETERMINATION
OF LEGISLATIVE INTENT.
Separation

of Powers

The determination and implementation of legislative intent involves
the very serious constitutional question as to how much, if any, latitude
is allowed in the interpretation of laws enacted by Congress and the
state legislatures. It appears that any judicial interpretation that is in
any way an enlargement, diminution or variance from the precise
wording of the legislative branch is, in effect, a usurpation of the
specific reservation of legislative power to the legislative branch. Conversely, the question also arises as to what extent a law may be enacted
to be so deliberately vague, broad or uncertain as to invest legislative
powers in the courts or administrative agencies.
The doctrine of separation of powers is inherent in both the Federal
and Massachusetts Constitutions. That the powers of the legislative
branch are enumerated and may not be delegated on the federal level is
evidence by the classical statement by Chief Justice Marshall in an
early decision of the United States Supreme Court:

The difference between the departments undoubtedly is
that the legislature makes, the executive executes and the
judiciary construes the law. 1
This philosophy is also echoed in the Massachusetts Constitution
perhaps even more forcefully:
In the government of this Commonwealth, the legislative
department shall never exercise the executive and judicial
powers, or either of them: The executive shall never exercise
the legislative and judicial powers, or either of them: The
judicial shall never exercise the legislative and executive
powers, or either of them; to the end it may be government
of laws and not of men. 2

I

2.

Wheal, (23 U.S.) 641 (1825).
Watman v. Southard. 10
Mass. Const., Pan I. Article XXX.
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While primary lawmaking authority in American Government is
vested in the legislative branch, the judiciary has the duty to interpret
laws to further the legislative will. This latter obligation has compelled
the courts to develop techniques to guide their search for the intent of
the statute where the language is unclear.
The techniques utilized in the interpretation of legislative intent
use aids which may be categorized as either intrinsic or extrinsic.
Intrinsic aids confine the search for statutory meaning to the four
corners of the statute, using the familiar grammatical rules of construction. Extrinsic aids, on the other hand, contemplate matters outside
the statute involving any part or all of the whole panoply of legislative
history, related legislation and other collateral evidences of legislative
intent.
Plain Meaning Rule
Rules of statutory construction have been developed throughout
our judicial history in recognition of the relationship between the
courts and the legislature. The rules deal generally with the meaning of
statutory language, the use of extrinsic materials as interpretive aids,
and the presumptions for ascertaining legislative intent. 1
One fundamental rule relating to legislative intent was established
when the United States Supreme Court stated that the duty of interpretation does not arise when the language admits of no more than one
meaning:
Where the language is plain and admits of no more than
one meaning, the duty of interpretation does not arise and
the rules which are to aid doubtful meaning need no discus-

sion.2
This expression of the so-called “plain meeting” rule has been
echoed in different forms by courts throughout the United States and
has been the subject of controversy among legal scholars. The rule is
criticized on the grounds that its verbiage is open to charges of ambiguity and must be interpreted. Or to put it a different way, the imperfectly expressed language of the interpretive rules places the same
burden on the judicial system as imperfectly expressed statutory language. The result is a wide variety of approaches to statutory interpretation.
1. Horack. The Disintegration of Statutory Construction. 24 Ind. L.J. 335. 337 (1949).
2. Continent v. Untied States, 242 U.S. 470, 485 (1917).
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The basic rule of interpretation is that a statute should be construed
so as to ascertain and give effect to the intention of the Legislature as
expressed in the statute. Many statutes are clear and unambiguous and
the courts normally will not apply rules of construction to question the
effect of clear statutory language. However, at least one expert in the
field feels that the rule has an important qualification:
When the legislative intent is clear from the words used in
the enactment, courts are bound thereby and may not seek a
meaning different from the ordinary or common usage connotation of such words unless, upon a consideration of the
act as a whole and the subject matter to which it relates, the
court is necessarily led to a determination that the legislature
intended a different meaning.... l

Thus, the fact that no ambiguity is present does not foreclose the
possibility of a variety of interpretations. Some cases indicate that
there is still room for dispute over whether the legisature really meant
what it clearly expressed. For this reason, the trend in the United States
since the turn of the century has been increasingly to recognize extrinsic aids to statutory interpretation. 2
Extrinsic Aids
The proponents of the use of extrinsic aids generally cite two reasons
for them. First, the meaning which the legislators themselves attach to
the language of a law should have some evidentiary value, as Justice
Frankfurter pointed out, “If the purpose of construction is the ascertainment of meaning, nothing that is logical should be excluded."’
Second, legislative history allows a court to set aside the unyielding
rules of construction that can make a literal interpretation of a statute
meaningless, or, what is seen as worse, give to a statute a meaning that
is most obviously wrong.
There are several arguments used against the use of extrinsic aids.
One critic puts the courts in a position where they have to, in effect,
psychoanalyze the legislative branch, going into the minds of the
legislators to determine what they were thinking about during the

I

S. 48.01, 4th ed (1973).
C, Sands, Sutherland, Statutory Construction.

2.

Stringhaum. "Crystal Gazing: Legislative History

3,

“Some

in

Action 47 American Bar Association Journal 466

Statutes," 47 Columbia Law Revised 527,
Reflections on the Reading of

541.
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legislative process. In a concurring opinion in a case before the United
States Supreme Court, Justice Jackson commented on such a development in the following terms:
...When we decide from legislative history, including
statements of witnesses at hearings, what Congress probably had in mind, we must put ourselves in the place of a
majority of congressmen and act according to the impression we think this history should have made on them. Never
having been a congressman, I am handicapped in that weird
endeavor. That process seems to me not interpretation of a
statute but creation of a statute. 1

Another objection is that the legislative history of a law is often
intrinsically ambiguous itself and subject to a variety of interpretations. Some legislative history may even be “manufactured” for a
particular bill in a deceptive fashion. It has been pointed out that many
statements appearing in the Congressional Record are not offered or
spoken before that legislative body but are merely inserted to establish
legislative intent.
The statute that is deliberately vague leaving the judicial branch to
make interpretive decisions raises the spectre of the constitutional
problem of an “ex post facto law.” The legislature passing the buck to
the judiciary to fill in the interstices of a law at a date later than its date
of effectiveness places upon the public the constitutionally prohibitive
burden of following the dictates of a law, the finer points of which have
not been established.
Assuming a judicial willingness to employ extrinsic aids in establishing legislative intent, the problem arises as to what criteria or standards
might be established to evaluate their probative force. Case law and
scholarly commentary suggest the following:
(I) Contemporaneity. Materials developed before and during the process of consideration are given greater weight than later efforts to
explain the intended meaning. In addition, the greater the time between the development of the extrinsic aid and the instant of legislative
action, the less persuasive the aid.

I.

United States v. Public Utilities Commission of California. 345 U.S. 295, 319 (1935).
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(2) Credibility. The more explanatory and analytical and less contrived the extrinsic aid, the greater the weight it will be accorded.
(3) Proximity The closer the source of the aid to the legislative action,
the more persuasive the aid should be viewed. For example, a statement on the bill made by the committee reporting the bill favorably
should have more probative value than a statement or remarks made
by legislators not otherwise connected to the sponsorship or management of the legislation.
CHAPTER HI.
LEGISLATIVE INTENT ON THE
FEDERAL AND STATE LEVEL.
Federal Legislative History Resources
Statutory research on the federal level to determine the intent of a
law is in many ways an easier task than research on the state level. In
fact, most researchers would agree that looking into legislative history
on the federal level is only made difficult because of the abundance of
material, reports and recorded testimony that is available. The following text briefly describes the main sources of information on legislative
history on the federal level.
Presidential Messages. While not actually part of the legislative
process, these documents serve to explain the intent of a proposed law
or the reasons the President has signed or vetoed a measure (although
it is problematical whether a presidential message drafted and forwarded after Congress enacted a measure would be admissible as
evidence of the intent of Congress). In any event, these messages may
be found in the Congressional Record and the House and Senate
Journals, among other places.
Committee Hearing Transcripts. Testimony before the Senate and
House committees on proposed legislation is recorded. The exhibits
contributed by the sponsors or other interested parties, written statements, statistical material and the like are also preserved. However,
hearings are not held on all legislation nor are all hearings published,
and the quality and relevance of testimony and material vary greatly.
Hearings materials are available from the Government Printing office
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(GPO) and usually from the committee conducting the hearing. The
hearings are indexed by subject, bill number and committee, title and
witness in the Congressional Information Service/Index and the Cumulative Index of Congressional Committee Hearings.
Committee Reports. These reports which are issued by committees
of both houses and by conference committees are the most important
tool in determining congressional legislative intent. Committee reports
generally contain the text of the bill, describe the purposes of the
proposed legislation and give the reasons for the committee’s recommendations. Committee reports are published in a numbered series
which indicate the house of Congress and the report number. These
reports can be obtained from the committee issuing them and from the
Government Printing Office.
Debate and Proceedings. The Congressional Record publishes each
day a nearly verbatim transcript of legislative debate and proceedings
plus additions to floor remarks, exhibits, communications and almost
any material a Congressman desires to get on the record. The record
has a cumulative index with entries by subject, title and member of
Congress. Some scholars have particularly questioned the relevance to
legislative intent of that portion of the Congressional Record which
consists of material that was not used in the actual proceedings but
inserted later on the basis that such material, not having been available
to the membership as a whole prior to a vote on a bill, could not even
theoretically have been a factor in the membership’s deliberations.
The Congressional Record differs from the House and Senate Journals in that the journals merely record the proceedings and do not
include the verbatim debates. Other occasionally useful sources of
legislative history are reports of congressional investigations, special
studies and special communications from executive departments of
agencies. These are also listed in the Congressional Information Services/Index and are published by the Government Printing Office.
State Legislative History Resources
On October 1, 1981, the Legislative Research Bureau circulated a
letter to the Directors of legislative research agencies in the other 49
states. The letter requested a description of the state’s practice in this
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area, together with copies of any statutory or constitutional provisions. Also, the letter inquired as to what materials or testimony may
be used in evidence in that state’s courts and what measures, if any, the
state legislature may take to enforce implementation of its intent.
Thirty-six of the 49 states replied, many with copies of that state’s
statutory or constitutional provisions, some with copies or citations of
the pertinent case law in the area.
John Banks, the Director of Legislative Services for the State of
Virginia, forwarded a tape of the seminar on legislative intent conducted at the 1978 Annual Meeting of the National Conference of State
Legislatures. The offices of the National Conference of State Legislatures and the Council of State Governments also forwarded informational materials. Some states which did not respond to this office’s
request for information were mentioned in information obtained from
other states and, in some instances, were included in the survey.
In addition, several surveys made by other states to determine
legislative history sources of states were forwarded and such material
has been incorporated in this report. 1
The resources available can be divided generically into four categories: (1) the documentation of floor proceedings, (2) the documentation of committee proceedings, (3) supplemental and explanatory
materials accompanying bills and (4) other resources.
Floor Proceedings. All states maintain a journal of proceedings
whether or not the proceedings are recorded. Nine states record and
transcribe floor proceedings: Connecticut, Delaware, Hawaii, Illinois,
Maine, New Hampshire, New York, Oregon and Pennsylvania. Eleven
states record floor proceedings but transcribe them only upon request:
Alaska, Colorado, Florida, Minnesota, Neveda, North Carolina (Senate only), Ohio (Senate only), Texas, Utah, Washington and West
Virginia. Four states provide an infrequent record of floor proceedings
generally at the request of a legislator who wishes to insert his remarks
into the record; Arizona, New Jersey, North Dakota and Wisconsin.
Seventeen states summarize floor proceedings by means of a journal
but provide no verbatim record: Arkansas, Idaho, Indiana, lowa,

I

or Intent. March 1,1979; New York State Library,
Ohio Legislative Research Council, Legislative Purpose
Services, Legislative Intent. September. 1981; Maryland State Department of
I cgislative and Government
Legislative Reference, Stale Legislative History Resouces. September 22, 1981.
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Kansas, Kentucky, Louisiana, Maryland, Missouri, Montana, North
Carolina (House only), Ohio (House only). South Carolina, South
Dakota, Vermont, Virginia and Wyoming.
Committee Proceedings. The preservation of the testimony and
documentation of committee hearings also can take many forms. Five
states record and transcribe committee hearings: Connecticut, New
Hampshire (Senate only), Oregon, South Carolina and West Virginia.
Eleven states record committee hearings but transcribe them only
upon request: Alaska, Arizona, Colorado, Florida, Illinois, Louisiana,
Minnesota, North Dakota, Texas, Utah and Washington. Twelve
states provide minutes of committee hearings; Idaho, lowa, Kansas,
Kentucky, Montana, Nevada, New Hampshire (House only). North
Carolina, Ohio, Pennsylvania, South Dakota and Vermont. Five
states provide infrequent recordation of committee hearings: Delaware, Hawaii, Indiana, New Jersey and New York. The following
states do not formally preserve and record committee hearings: Arkansas, Illinois, Maine, Maryland, Massachusetts, Missouri, Virginia,
Wisconsin and Wyoming.
Committee Files on Bills. Massachusetts has been characterized in
one survey as one of the sixteen states that maintain files on all bills
before committees on a systematic basis, although the inclusion may be
subject to some debate by local observers. Other states claiming to
have relatively complete and comprehensive files on bills at the commmittee level are: Arizona, Arkansas, Florida, Hawaii, Illinois, Maryland, Nevada, New Hampshire, North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, Vermont, and Washington. Nine states
reported occasional and sporadic preservation of committee material;
Alaska, Colorado, Connecticut, Indiana, New Jersey, New York,
Texas, Virginia, and West Virginia. In 15 states, committees do not
maintain a file on bills: Delaware, Idaho, lowa, Kansas, Kentucky,
Louisiana, Maine, Minnesota, Missouri, Montana, North Carolina,
South Dakota, Utah, Wisconsin and Wyoming.
Supplemental Materials. Among the states, there is a wide variety of
materials which can or must accompany bills. Some, such as bill
digests prepared subsequent to enactment, are of minimum evidentiary
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value in the determination of legislative intent. Others, such as fiscal
notes or fact sheets, may have some value while documents such as
statements of legislative intent have significant probative value.
Twelve states indicated that they have only fiscal notes or bill digests
accompanying the text of a bill: Alaska, Delaware, Indiana, Louisiana,
Maryland, North Carolina, South Dakota, Utah, Vermont, Virginia,
West Virginia and Wyoming. Twenty-five other states which responded to one questionnaire indicated a variety of other materials
available. The following have bill summaries accompanying bills:
Arizona, Arkansas, Colorado, Hawaii, Minnesota and Oregon. Other
states provide for bill analysis: Connecticut, Florida, Illinois, Nevada,
New Hampshire, North Dakota, Ohio, Pennsylvania, Texas, Washington and Wisconsin. Five states provide for a statement of legislative intent or purpose: Idaho, Kentucky, Montana, New Jersey and
New York. 1 lowa, Kansas and Maine require some form of supplementary explanatory material or statement of fact to accompany the bill.
Committee Reports. Only 11 states follow the federal practice of
providing complete and authoritative committee reports on legislation. Jurisdictions that appear to require substantive committee reports, including in some cases statements ofintent or explanations, are
Florida, Hawaii, Montana, Nevada, New Hampshire, New Jersey,
New York, Pennsylvania, Texas, Washington and Wisconsin. The
Alaska Legislature allows the issuance of substantive committee report
at the discretion of the committee. The other states from whom information was available, including Massachusetts, require only the most
basic committee report, usually a favorable or not favorable report or a
statement such as “ought to pass” or “ought not to pass” which is
valueless on the question of legislative intent.
Punctuation and Legislative Intent
The

consideration of punctuation in determining legislative intent

generally is divided among three different views: (1) adherence to the
strict English rule, (where laws were frequently enacted with no punctuation at all) that punctuation forms no part of the statute; (2)
allowing punctuation as an aid in statutory construction; and (3)

I

Maryland
6.

22, 1981, p.
Slate Dept, of Legislative Reference, Slate Legislative History Sources. September
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looking on punctuation as a less than desirable, “last ditch” alternative
aid in statutory construction. The last approach seems to have prevailed as a majority rule. Courts in most states view punctuation as a
genuine part of legislative enactments but regard it as subordinate to
the text. 1 The net result of this approach is that punctuation serves not
as a full fledged tool of statutory construction but rather as a tool of
last resort.
At lease five states have enacted legislation concerning the weight to
be given punctuation in statutory interpretations. Minnesota, Pennsylvania and Texas have identical provisions. 2
In no case shall the punctuation of a law control or affect
the intention of the Legislature in the enactment thereof.
South Dakota’s law is similar:

Punctuation shall not control or affect the construction of
any provision when any construction based on such punctuation would not conform to the spirit and purpose of such
provisions. 3

The most complete statute on punctuation can be found in the laws
of the State of New

York;

Generally, the statutes of this state are enacted as read and
printed, so that the punctuation is a part of the act as passed
and appears in the roll when fded with the Secretary of
State. The punctuation, however, is subordinate to the text,
and it is never allowed to control the plain meaning of the
act. So, it has been stated that in construing statutes, it is not
a safe rule to place too much reliance on the punctuation,
and that punctuation must not be allowed to interfere with a
reasonable statutory construction. The courts, therefore,
where it is necessary for the expounding of the legislative
intent, will not hesitate to transpose a comma or other mark

1. Raymond B. Marion, “Punctuation and the Interpretation of Statues”, 9 Connecticut Law Revival 227
(1977).

2. Minn. Stat. Ann. S. 645.18; Pa. Stat. Ann. Title, 46. s. 553; Tex. Civ.
3. S.D. Compiled Laws Ann. S. 2-14-8 (1974).

Stat,

Ann. Art. 11.

24

HOUSE

No. 5882

[January

of punctuation or to change one mark for another which
better represents the intention of the lawmakers.
However, the common marks of punctuation have been in
use for centuries, and it is well known that their chief function is to make the written meaning clear. Hence, if such
meaning is not clear, the marks may be considered, and they
frequently form a valuable aid in determining the legislative
intent. 1
In a somewhat wry manner, New York has legislatively recognized
the grammatical ineptitude of legislators;
The members of the Legislature are not necessarily
charged with a knowledge of the grammatical rules of the
English language,... In other words, legislators are not presumed to be good grammarians and inaccurate grammar
must yield to the legislative intent. 2

Further, at least one state, Pennsylvania, following the English practice, enacts its statutes in unpunctuated form. Punctuation is inserted
later by a clerk in the office of the Secretary of State.
In Massachusetts, case law indicates that punctuation is not decisive
and may be disregarded and that rules of syntax should not be used to
defeat evident legislative intent. 3 However, the court allows the use of
punctuation to be resorted to as an aid in construction when it tends to
throw light on the meaning. 4 Resort may be had to punctuation to
remove obscurity in a statute. 5
Legislative Review

of Administrative Regulations

Within constitutional limitations, the states and the federal government utilize their ability to enact laws intentionally so broad and
general in scope as to require an interpretation of intent by the administrative or regulatory agency charged with the duty of implementing
it. Allowing the agency or regulatory body to, in effect, legislate
permits the application of the appropriate ruling to be applied in a wide
a
variety of diverse situations, a practice that would be impossible with
the
disadvantage
the
inherent
is
However,
legislative enactment.
I.

NY. State Law, C. 7. s. 253

3
4.
5.

Constanzo v. Tillinghusi. 279 Mass. 143, 77 L. Ed. 509 (1932).
(1921).
Michels v. Scholl 228 Mass. 206 (1934).
Hopkins v. Hopkins 287 Mass. 542
,

,
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amount of control that is lost over the administrative rule process.
Many states have implemented procedures whereby the rule-making
processes may be reviewed to determine if the legislative intent was or
is being followed.
There are three basic legislative rule review structures: (1) review by
substantive standing committees; (2) review by a joint committee; or
(3) review by both, i.e., standing committees reviewing during the
session and a joint committee doing so during the interim.
Review of rules by standing committees allows the substantive
committee which reported the bill authorizing the promulgation of
rules to review them for compliance with statutory authority and
legislative intent. A disadvantage of this review by standing committees is the possibility of disagreement between House and Senate
committees reviewing the same rules. Also, most standing committees
have many other duties during the session and cannot handle extensive
rule reviews.
Joint committee review of rules is advantageous in that generally the
committee’s primary function is rule review. A disadvantage to this
structure is that committee members may have limited knowledge of
the substantive laws under which the rules are promulgated.
Review by both standing committees and a joint committee combines the advantages of both structures but splits the review function so
that an agency may attempt to promulgate certain regulations when
such would be reviewed by the committee most likely to favor the
agency’s position.
There are four general types of rule review powers that a reviewing
committee may have: (1) advisory, (2) authority to repeal, (3) committee authority to suspend rules for a limited time, or (4) committee
suspension of rules without required legislative affirmation.
Committees with advisory powers only review for compliance with
legislative intent and statutory authority. This review provides a basis
for legislation to alter the statutes which provide for agency rulemaking. These advisory powers are less likely to be constitutionally
challenged as a violation of the seperation of powers docrine. The
obvious disadvantage of this system is that the committee has little
recourse if an agency refuses to accept recommendations. Court challenges to agency rules in some instance require the legislature to pay
litigation costs.

Procedures whereby the legislature can repeal agency rules provide
more control over rule promulgation. However, the procedure may be
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an unconstitutional intrusion by the legislature into administrative
action.
The main advantage of giving a legislative committee power to
suspend rules for a limited time is that immediate action can be taken
when an agency refuses to change a disapproved rule. Because the
legislature must affirm any rule disapproval, arbitrary committee action is not possible. Delegation of this power to a committee of the
legislature raises two constitutional questions. The first question is
whether the legislature has authority to suspend a rule promulgated by
an executive agency. The second question is whether the legislature
may delegate power to suspend rules to a committee, even though the
legislature must later ratify the committee action.
Opponents of both practices contend that rule-making is an administrative function and that legislative review, suspension or repeal is a
usurpation of executive authority. Because of the diversity of treatment of the separation of powers theory among state constitutions, a
single doctrine cannot be said to apply generally on the state level.
However, the U.S. Supreme Court has ruled in the case of Buckley v.
Valeo 1 that Congress, in creating the Federal Elections Commission
with a number of congressionally-appointed members, violated the
U.S. Constitution’s provision that only the President can appoint
administrative officers. This case is significant because it is the first
time since 1928 that the Supreme Court has addressed the question of
separation of powers.
The last type of rule review power is committee suspension ofrules
without requiring legislative ratification. This power provides the
committee with quick recourse should an unresponsive agency refuse
to alter proposed rules to which the committee has objected. The
constitutional issue that is raised here is whether a committee can
nullify a rule without a vote of the full legislature to affirm that action.
States requiring legislative ratification of a review committee action
or recommendation use one of three methods of legislative action: (1)
simple resolution of either house, (2) joint resolution or (3) statutory
enactment.
The simple resolution method allows quick ratification of the committee’s action or recommendation. This method may be constitutionally weak since the entire legislature is not required to act. The joint

I,

424 U.S. 2 (1976).
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of affirming rule committee action allows the full
in rule review and does not usually require
participate
legislature
approval,
thereby
giving the legislature the final detergubernatorial
mination as to legislative intent and compliance with statutory authority. A constitutional question may arise where the state constitution
requires that a statute be passed and signed by the Governor in order to
change a regulation having the force of law. 1 The final method of
legislative affirmation of a review committee’s action or recommendation is by statutory enactment or bill. This method is the most constitutionally sound although it involves the legislative branch in the determination of legislative intent.
A recent survey 2 indicated that the following states have some form
of legislative review of administrative rules.

resolution

route
to

Alaska

Georgia

Kentucky

Nebraska

Arizona

Idaho
Illinois
Indiana

Louisiana

Nevada

Oklahoma
Oregon

Maryland

New Hampshire

South Carolina

Washington
West Virginia

South Dakota

Wisconsin

Arkansas

Colorado
Connecticut lowa

Michigan

North Carolina

Minnesota

Florida

Missouri

North Dakota
Ohio

Kansas

Tennessee
Texas
Texas

Vermont

Wyoming

Massachusetts, except in a few isolated circumstances mentioned
elsewhere in this study, has no mechanism for legislative review of
administrative regulations to determine if the intent of the General
Court is being implemented.
Statements of Intent
Statements of intent are included, either as a preamble or a separate
section not incorporated into the law, or, as a part of the law, in several
states. These statements are part of the bill as originally introduced
rather than added by a committee or made part of a committee report.
A recent study of the bill drafting manuals of those states which
publish such manuals reported that only four states encourage or
require a statement of intent. 3 One of the four, Ohio, mandates such a
statement in respect to tax bills only. The Ohio Constitution 4 requires
I.

2.
3.
4.

This question was addressed recently in an opinion of the Federal Appeals Court lor the District ol
Columbia, Consumer Energy Council of America el al. v. Federal Energy Regulatory Commission. Slip
Opinion No. 80-2184, January 29. 1982. The case nullified legislative veto provisions in the Natural Gas
Policy Act of 1978 which allows Congress to strike downagency regulations without presidential concurrence as a violation of the separation of powers doctrine.
Survey of Methods of Administrative Rule Review, Montana Legislative Council, September 10. 1980,
Ohio Legislative Service Bureau, Legislative Purpose or Intent, March I. 1979,
Art. XII, s. 5.
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that “no tax shall be levied except in pursuance of law; and every law
imposing a tax shall state distinctly the object of the same, to which
only, it shall be applied.” The Ohio Bill Drafting Manual provides as
follows:
Tax bills are the only bills legally required to have a
purpose clause. Other bills should not contain purpose
clauses unless a specific need is being met. This can happen,
for example, when the General Assembly wishes the courts
to interpret a uniform act in such a manner as to promote its
uniform application among all states that have passed similar legislation.
Three other states encourage statements of intent: Maryland, Tennessee and Virginia.

In Tennessee, either a preamble which does not become part of the
law or a declaration of purpose or intent which does become part ofthe
law, are possible, although neither one as opposed to the other is
specifically required in any particular case. The Tennessee Bill Drafting Manual states that a declaration of purpose may be used by the
courts in construing legislative intent, although it gives no examples of
such use. The 1979 Bill Drafting Manual for the State of Maryland lists
a “purpose paragraph” as one part of a bill, as part of the title. The title
a short title (brief description of
in Maryland consists of three parts
the subject matter), a purpose paragraph and a function paragraph.
The “function” paragraph is intended to tell what sections are being
enacted, amended or repealed. The “purpose” paragraph is to describe
“in constitutionally acceptable detail what the bill does.” The language
may be as broad or as narrow as necessary to describe adequately'the
statutory intent of the bill. The “purpose paragraph” is inserted for the
purpose of meeting a provision in the Maryland Constitution that
“every law enacted by the General Assembly shall embrace one subject,
and that shall be described in its title.”1 However, the courts have
construed that the purpose of this description is to give the public
adequate notice of what is in the bill and is not directly related to
legislative intent in interpreting the bill.
Even though statements of intent occur frequently in legislation in
the State of Virginia, the courts are reluctant to use such statements or

I.

Art. 3, s.
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other legislative history in the determination of legislative intent even
when the statute is ambiguous. The courts prefer to rely on the traditional statutory interpretation rules that look for a meaning within the
four corners of the law itself.
The 1979 lowa Bill Drafting Manual provides that “House and
Senate bills and joint resolutions proposing constitutional amendments must have an explanation of their contents, which explanation
follows the body of the document.” An explanation of a bill written by
a bill drafter must be concise and accurate, explaining exactly what the
bill does without attempting to comment upon its merits or editorializing. The explanation is basically a summary ofthe bill’s provisions and
should not serve as a statement of legislative intent. It appears as a part
of the bill as introduced but does not appear as part of the code.
Lastly, the following statement from the Bill Drafting Manual of the
State of Florida is typical of bill drafting manual policies regarding

statements of legislative intent:

Avoid the use of legislative intent or purpose sections.
Bills properly drafted in exact and concise wording do
not need legislative intent sections. The intent should always
be clear from the provisions of the bill itself, and if it is, the
addition of an intent section serves only to cause redundancy. Occasionally in a lengthy, complicated bill usually involving a comprehensive measure or regulation of a new
subject (e.g., land management) an intent section serves a
useful purpose, but it should never contain a recitation of
factual information, an exclusion, exemption, or other substantive provisions which are more properly included in the
sections of the act... One danger of an intent section occurs
when the bill or act is subsequently amended without conforming the intent section to the amendment when necessary.

Legislative History Files and Bill Jackets

Strictly speaking, legislative history consists of those materials and
documents which may be introduced in court for the purpose of
statutory interpretation. Despite the controversy over the use of legislative history in statutory construction, their relevance, competence
and the weight of legislative history materials, there is a growing
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tendency of state courts to resort to legislative history despite the
scarcity of adequate materials. However, beyond their relevance to the
precise issue of legislative intent in litigation, there are at least six
identifiable groups with specific need for legislative materials.
I. Judges and attorneys who desire legislative history materials for
purposes of statutory interpretation.
2. Legislators who desire information for statutory interpretation,
for discovering the details on what happened to a bill during session
and for research on past legislative events.
3.

Representatives

of private

and "public" interest groups who

desire information on the course of bills through the legislature for the
purposes of evaluating and planning their lobbying activities.
4. Representatives of state agencies who need legislative history
materials for all of the above purposes,
5. Members of the general public who have a wide variety of
questions on the meaning of the law, on how various provisions of the
law were arrived at, and on what happened to bills during the session.
6. Historians and other academic researchers who need legislative
history materials in the course of their work.
The State of New York appears to be the only state which has
employed for some time a system of Governor’s bill jackets and veto
jackets. When a bill passes both houses of the Legislature and is
waiting the Governor’s approval or veto, the Counsel to the Governor
solicits and collects memoranda and letters from state agencies, legislators (including the sponsoring legislator’s introductory memorandum
giving his/her justification for introducing the bill), standing or joint
legislative committees, temporary commissions, bar associations, lobbyists and private citizens discussing the pros and cons of a bill. If the
Governor signs the bill into law, the material is collected in a Governor’s bill jacket and is arranged according to its year and chapter
number. If the bill is vetoed, the material is collected in a veto jacket
and is arranged by the year and introduction number of the bill. Bill
jackets exist from 1921 to the present and are available from, among
other places, the New York State Library in Albany, the New York
City Public Library’s main branch and the Law Library of the State
University of New York at Buffalo.
A third component of the bill jacket collection is the recall jacket.
Recalls are bills which are sent to the Governor, and then, at the
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request of either branch of the Legislature, sent back to the Legislature
to correct a defect and never returned to the Governor’s office for
approval or disapproval. Recall jackets are available from 1936 to the
present.
Bill jackets contain only memoranda. They do not contain committee reports, hearings or debates. While bill jackets are not the sole
repository for legislative intent data, frequently they contain the only
available material. They are considered especially important when one
or two sections of a particular law are amended or added, and, conversely, become less helpful in regard to extensive revisions. Bill jackets
vary in quality and worth. One may contain a plethora of information,
while another may not contain a single memorandum, and, in addition, almost every jacket contains useless or irrelevant memoranda. 1

Commission on Uniform State Laws
A series of volumes entitled “Uniform Laws Annotated,” published
by West Publishing Company under the joint sponsorship of the
American Law Institute and the National Conference of Commissioners of Uniform State Laws, contain model statutes which have been
prepared by these bodies and which were designed to be adopted in
whole or in part by state legislatures. The most universally adopted
model act is the Uniform Commercial Code, which has been incorporated into the law of all 50 states. Other popular model acts are the
Uniform Partnership Act, the Uniform Limited Partnership Act, the
Uniform Probate Code and the Uniform Gift to Minors Act. Of
importance in the determination of legislative intent are the notes
contained in these volumes. Included are the official comments of the
sponsoring bodies which explain the purpose and intent of each section
of each code. Also noted are the adopting jurisdictions and the changes
made in the model text by those jurisdictions. Case law indicates that
importance in terms of legislative intent is placed on any change made
by the legislature from the model text and by judicial decisions from
those other jurisdictions whose law has a similar disparity from the
original version.

I.

Fora comprehensive review of themethods utilized for thedeterminationof legislative intent in the State of
New York, see “Legislative Intent in New York State," Robert Allen Carter, Senior Librarian. Legislative
and Governmental Services, The New York State Library, September, 1981.
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CHAPTER IV.

DETERMINATION OF LEGISLATIVE
INTENT IN MASSACHUSETTS.
Legislative Process

Any discussion of the efficacy or probative value of legislative
history in determining the meaning of the law in Massachusetts must
begin with an understanding of the legislative process. Most legislation
begins with a petition. Any citizen or group of citizens may petition the
General Court for legislation on any subject, but if the citizen is not a
member of the General Court, the petition must be endorsed by a
member. Legislation may be recommended by the Governor, either in
his annual message, his budget message or in a special message, by state
officers in their annual reports, by the Commissioner of Administration and Finance, by special commissions or committees or by municipalities under the provisions of the Home Rule Amendment.
Proposals for legislation are referred to appropriate committees
where hearings are customarily held. Notices of such hearings are sent
to the petitioner and are listed in a daily list of committee hearings.
After the hearing, the committee sits in either executive or open session
and recommends either favorable or unfavorable action on the measure. Given favorable action by the committee, the “petition” becomes
a “bill.” A bill affecting state finances is referred to the Committee on
Ways and Means. A bill takes three readings in each branch of the
Legislature. When the committee report is read for the first time at a
scheduled session, no debate is permitted. When the committee report
is placed on the calendar for the second and third reading, debaters
permitted. A simple majority vote is usually all that is needed to
advance a bill at this stage of the process. Bills ordered to a third
reading are sent to the Committee on Bills in the Third Reading for
verification of their accuracy and constitutionality. Any branch may
defeat the bill at any stage or a new bill may be substituted. If any
changes in the measure are made by the second branch considering the
bill, the bill must be returned to the originating branch for concurrence. If the two chambers disagree on a bill, the presiding officers
appoint a special conference committee. The recommendations of this
committee may be accepted, but if an acceptable compromise is not
reached, the bill dies.
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When both branches have passed the bill, it is then “engrossed” in its
final form, and returned to both branches for a vote on its enactment.
All bills are enacted first by the House. After enactment, it is sent to the
Governor who has ten days in which to sign the bill. Bills containing
General Laws become effective in 90 days after being signed by the
Governor; special bills within 30 days thereafter. A bill with an emergency preamble becomes effective upon the Governor’s signature.
The Governor may veto the bill in which case it goes back to the
chamber where it originated. A two-thirds vote is required of both
branches to override the veto. If the Governor takes no action within
ten days, the bill becomes law without his signature, unless the Legislature has terminated its session within this period. In that event, the bill
dies by what is termed a “pocket veto.” The Governor may return a bill
to the Legislature with recommended amendments which may be
accepted or rejected.

Legislative History 1
The fundamental tool for the interpretation of legislative intent is
legislative history, with the term “history” being used in the procedural
sense as to how a law evolved to its present form. Research into the
legislative history of a law begins with the citation in the General Laws
according to its chapter and section. At the end of the statement of the
law is the statutory history listing the acts which have been passed since
the last codification of the General Laws in 1932. The citations in the
“Historical Notes” are to the individual acts enacted prior to 1932 and
to earlier Compilations of the General Laws. Since the adoption of the
Constitution in 1780, the General Court has continued to pass and
change laws each year. In the 1830s, it became apparent that there was
a need to consolidate these laws into one code, which was done in 1836
and called the Revised Statutes. Additional recodifications by special
legislative commissions became effective in the years 1860, 1882, 1902,
1921 and 1932. These recodifications involved the collection of all the
permanent and general laws and publishing them in one code, classified according to subject matter and given chapter numbers. With each
revision, all of the laws which had been passed in the intervening years
were added to the code. Any law which had been repealed was deleted
from the code. Chapters were restructured and extra verbiage re1. See “Guide to Legislative and Government Research” prepared by the State Library of Massachusetts,
1979, from which this material was derived.
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revision, the title of the code was changed from
Revised Statutes, to General Statutes, to Public Statutes, to Revised
Laws, to General Laws. The present codification is called General
Laws of Massachusetts, Tercentenary Edition, published in 1932. It
has been suggested that another recodification is long overdue but at
this writing, none has been completed.
In order to trace the legislative history of a statute, it is necessary to
turn to the Bulletin of Committee Work and Legislative Record (hereafter referred to as the “Bulletin”) for the year the statute was
enacted. Looking at the chapter number of the “Acts Approved by the
Governor,” one will find the number of the bill from which the act
originated. Prior to 1951, there was no matching of bills to chapter
numbers and it is therefore necessary to use the individual subject
indexes in the “Bulletins” from 1919-1950 or the House and Senate
Journals. The “Bulletin” will give the history beginning with the committee to which the petition is originally assigned and traces all the
procedural steps. If there are several versions of the bill, they must be
compared to determine where changes were made as these changes
often provide important clues as to legislative intent. The bill history
section of the “Bulletin” will state whether there have been any special
legislative reports during that year on the bill. An Index to Special
Reports Authorized by the General Court (1900 to 1978) is a publication of the Legislative Research Bureau, and lists those reports which
have been authorized by the General Court and some citations to
legislative documents that may be of some interest to the researcher,
including some Governors’ messages. The “Bulletin” will also indicate
if there are any opinions in the Judicial Council Report of that year
relative to the bill. 1 The Judicial Council Report is a compilation of
reports by the Judicial Council on a number of bills referred toil by the
Legislature. It is helpful in determining the intent of legislation in that
it frequently proposes changes in a bill before passage stating the
reasons therefor and also recommends new legislation. The separate
Journals of the House and Senate must be examined carefully, particularly if the original bill has been amended or another bill was substituted as the difference in text of the changes proposed can only be found
in the Journals. The Journal is a record of the daily business of the
Legislature. However, it is not a verbatim transcript of debate. The

i
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Senate and House Journals also contain the roll calls of the branches,
and a miscellaneous index of the Legislature’s activities not involving
bills or resolves.
House and Senate Rules
The rules of the House and the Senate and the recorded opinions of
their presiding officers give little insight into the determination of
legislative intent. Joint Rule 4A mandates compliance by all joint
committees with Section 3A of chapter 29 of the General Laws by
requiring a fiscal note showing the estimated cost or fiscal effect of the
proposed legislation if in the committee’s opinion the cost exceeds
$100,000.' Joint Rule 21 provides that the Committee on Rules of the
two branches may make regulations for the printing and distribution
of all documents assigned for the use of the Legislature. 2 The rule
requires distribution of these documents to certain persons and departments, including the individual members, the Clerk of each branch, the
press, the executive department, the State Library and other public
libraries of the Commonwealth. This rule could be relevant in some
cases where the court places importance on the question as to the
degree of circulation of a document bearing on its admissibility as

legislative history.
Joint Rule 22 deals with the procedures 3 by which emergency
preambles are attached to bills under the requirement of Article
XLVIH, as amended by Article LXVH of the Amendments of the
Constitution. The wording of the emergency preamble as well as its
very existence on the bill might give some insight as to the purpose of
the legislation and its area of impact. Likewise, Joint Rule 26A
outlines the procedural requirement of calling a special session. When
so assembled, the first business taken up is the question of the necessity
of so assembling. The written statements of the reasons for convening,
filed with the respective clerks by 21 members of the Senate and 81
members of the House of Representatives necessary to call a special
session, would certainly be persuasive to any court in its determination
of the intent of legislation enacted during such a session.
Rulings of the presiding officers of either the Senate or House
of Representatives, generally in response to a point of order being
made, are recorded in either the House or Senate Journal. These
Adopted January 15, 1973,

2. As amended January 7, 1971
3. As amended January 7, 1971
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rulings are relatively infrequent in legislative procedure and the most
pertinent on the question of legislative intent would be the rulings
made on questions raised as to whether an amendment went beyond
the scope of the original bill or perhaps the question as to whether a
general bill was improperly being amended to a special bill.
A study of rulings by the presiding officers of each branch of the
Legislature reveals that none have ever made any decisions relative to
legislative intent. According to experienced parliamentarians associated with the General Court, the fact that the procedures of the Massachusetts Legislature are based on old English Parliamentary Law
may foreclose the exercise of such authority. The presiding officer of
the English Parliament is not a member of Parliament, and therefore
rules only on parliamentary procedure and must remain neutral on
pending legislation. Although both the Speaker of the Massachusetts
House of Representatives and the Senate President are members of the
body over which they preside, they adhere to this English Parliamentary System. By doing so, they are precluded from ruling on intent.
The presiding officers role of neutrality exists only in their control over
legislative procedure. He can and often does, particularly in the House,
exercise his right to vote pro or con on substantive legislation.
As stated earlier, one of the initial public acts that take place with
regard to a petition is its assignment to the appropriate committee by
the Clerk of the House or Senate. This duty, under the auspices of
Senate Rule 20 and House Rule 24, is done with the approval of the
presiding officer. By and large, the Speaker or the Senate President do
not interfere with the referral decision of the Clerk, but it is within the
power of the office to do so. This action involves a decision on the
prospective subject matter and impact of the legislation and is, in effect,
ratified by the presiding officer of one of the branches. It might be
argued that such action could be used to determine the intent of the
Legislature by reason of its reference to a committee generally charged
with the deliberative responsibility over a particular subject matter.
One other duty of the Clerk of each branch that might be deemed a
component of the legislative thinking process is when, acting in effect
as the parliamentarian of the body, he rules, subject to the approval of
the presiding officer, when an amendment goes beyond the original
subject matter of the legislation. The allowance or disallowance of an
amendment could provide a clue as to the parameters of the intended
effect of a bill.
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However under the rules, it is the petition, rather than the bill that
accompanies it, that determines the scope of legislation and, conversely, a bill does not curtail the scope of the petition which it accompanies.l While the petition is generally reproduced verbatim as the title of a
bill which appears in printed form, this is not necessarily so. In such
event, the original petition should be examined if the scope of the bill is
in issue on the question of legislative intent.
Statutory

Rules

The broad statutory rules for the construction of Massachusetts
laws are contained in General Laws, Chapter 4, sections 6 and 7.
Section 6 contains general principles which are intended to have application in a variety of statutory circumstances. Probably the most
quoted section of the statute is clause three which reads:
Words and phrases shall be construed according to the
common and approved usage of the language; but technical
words and phrases and such others as may have acquired a
peculiar and appropriate meaning in law shall becbnstrued
and understood according to such meaning.

Section 7 contains a compilation of definitions of statutory terms
which must be applied unless a contrary intention clearly appears. A
clearly defined meaning of such words as “oath”, “public record”,
“veteran”, “inhabitant”, as they appear in statute, and other words can
be found here. In addition to this section, specific definitions of words
can be found in many statutes as they apply to that statute.
Court Rulings
A recent United States Supreme Court decision appears to place a
new dimension on the importance of a clear statement of legislative
intent being embodied in a state statute which bestows powers, which
have been reserved to the state, on municipal bodies, and, by implication, administrative agencies of state government. 2 The case involved
the legal propriety of a city restricting the construction or expansion of
cable television services for a period of time to allow the City Council
to draft and enact a model cable television ordinance. The issue was
whether the state in effect could delegate to a municipality certain
I,

Manualfor the General Court, Sundry Rulings, ButlerS. 1984. p. 940; JonesS. 1901 p49lßatesH 1899
1061.
Community Communications Co.. Inc. v. City of Boulder. Colorado el at. Slip Opinion.
No.'Bo-1350
January 13. 1982.
pp. 1036,

2.
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exemptions the state enjoyed from the provisions of the Sherman
Anti-Trust Act. The U.S. Supreme Court stated essentially that a
municipal ordinance is not exempt from anti-trust scrutiny unless it
constitutes the action of the state itself in its sovereign capacity or

municipal action in furtherance or implementation of a “clearly articulated and affirmatively expressed state policy.”
The decision implies to many legal scholars that when a state statute
vests any regulatory or trade restrictive power in a state administrative
agency or municipal body, in order to be exempt from the provisions of
the Sherman Act, it has to have a “clearly articulated and affirmatively
expressed” statement that such exemption was intended.
The standard principles governing the judicial interpretation of legislative intent in Massachusetts have been profoundly expressed by
Chief Justice Rugg of the Supreme Judicial Court in the following
language:

The words of a statute are the main source for the ascertainment of a legislative purpose. They are to be construed
according to their natural import in common and approved
usage. The imperfections of a language to express intent
often render necessary further inquiry.... l
There are certain presumptions used by the Court that have as their
basis simple common sense rather than any arcane judicial thought
process. One of these is the presumption that when the Legislature
amended a statute, it meant to change its meaning, and any interpretation making its new meaning similar to its old meaning is the less
desirable option. 2 Another is that when similar words are used in
different parts of a statute, the meaning is presumed to be the same
throughout, 3 and a third is that every clause and every word of statute
was put in for a purpose and must be given some force and effect, if
possible. 4
In determining the Legislature’s intent in enacting a specific statute,
the Supreme Judicial Court considers such statutes not in isolation but
in relation to each other and to other statutes, resorting to their origins,
their historic development and their present language. 5
Commonwealth v. Weiosky, 276 Mass. 398 (1931).
I
2. Town of Marshfield v. City of Springfield. 337 Mass. 633 (1958).
3. Boone v. Bigelow-Sanford Carpel Co.. 330 Mass. 79 (1953).
4 In re Opinion of Justices, 39 Mass. 571 (1838).
5. Pereira v. New England LNC Co.. Inc.. 364 Mass. 109 (1973).

1982]

HOUSE

39

No. 5882

The decisions in Massachusetts support the view that the title of an
act may furnish some aid in determining legislative intent. The general
rule is that the general statement in the title, preamble or purpose
clause of the act may aid in the construction of doubtful clauses in the
act, but cannot change otherwise unambiguous plain provisions of the
~
body of the text. 1
■

“Mav’T'Shall"lssue. Probably nowhere in the search for statutory
intent does more confusion exist than in the judiciary’s interpretation
of the words “shall” and “may.” The issue, of course, is whether in
interpreting the word “shall” its common meaning as that of imperative obligation will be applied. In at least two decisions, the courts have
ruled that its basic grammatical meaning is to be observed;
The word “shall” in a statute is commonly of imperative
obligation inconsistent with discretion. 2
Unless the context of the statute otherwise indicates, the
use of the word “shall” indicates a mandatory intent. 3
On the other hand, there are many more decisions which appear to
allow the court to apply the word in a permissive rather than a
mandatory sense:

In its ordinary significance “shall” is imperative and not
permissive, though it may have the latter meaning when
required by the context. 4
The word “shall” as used in a statute is sometimes
construed as permissive or directory. s
The mere fact that a statute is mandatory in form does not
necessarily make it so in effect. 6

A curious irony of this aspect of judicial interpretation of statutes is
that while the word “may” is usually taken to be permissive in nature, 7
there is a considerable body of law that attaches a mandatory intent to
the word;
1. Milk Control Board v. Gosselin's Dairy, 301 Mass. 174(1938); Silverman v. Wedge. 339 Mass.
Cumberland Farms v. Milk Control Commission, 340 Mass, 672 (I960).
2. Johnson v. District Attorney for the Northern District, 342 Mass. 212 (1961).
3. Barclay v. Deveau, 9 Mass. App. 210 (1981).
4. Town of Milton v. Cook. 244 Mass. 93 (1923),
5. Swift v. Registrar of Voters of Quincy, 281 Mass. 271 (1932).
6. Rutter v. White, 204 Mass. 59 (1910).
7. Commonwealth v. Haynes, 107 Mass. 194 (1871).

244(1959);
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Though the word “may” is generally permissive, where the
context and the intent of the statutory draftsman so indicate, “may” is construed as equivalent to the mandatory

“shall” or “must.”'
The General Court may pursue several options to eliminate this
judicial ambivalence in respect to its intended meaning when such words
are used in statutes. For example, it could add language to the bill
asserting that “the word ‘shall’ shall be taken in its literal mandatory
sense and without exception under any circumstances.” Another possibility would be for the Legislature to amend Chapter 6 of the General
Laws by inserting a provision to the effect that wherever the word
“shall” appears, it shall be construed in its mandatory sense. Some
difficulty may attend this approach because presumably there are
several instances in the law where perhaps the Legislature may not
have intended the word in its mandatory meaning. A third possibility
exists in the enactment of a declaratory statute which would attempt to
clarify the meaning of a previously passed statute. There are two
problems associated with this maneuver. First, the statute constitutionally could be prospective only in its application, and second, the
new statute itself might not be construed as the Legislature intended.
Extrinsic Aids
The use of extrinsic aids on the federal level has long been part of our
case law. The fundamental rule is evidenced in the following language
of the United States Supreme Court:
We are of opinion, therefore, on principal as well as
authority, that whenever a question arises in a court of law
of the existence of a statute, or of the time when a statute
took effect, or of the precise terms of a statute, the judges
who are called upon to decide it, have a right to resort to any
source of information which in its nature is capable of
conveying to the judicial mind a clear and satisfactory
answer to such question; always seeking first for that which
in its nature is most appropriate, unless the positive law has
enacted a different rule. 2

1
2.

Emplormt
BF. Goodrich i-. Director of Division of
499, 18 L.Ed. 890,
Gardner v. The Collector. 6 Wall

*ni Security.

6 Mass.

App.

784

(1979).
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Massachusetts case law clearly supports the free use of extrinsic aids
given the requisite ambiguity in the statute:
Reliance on extrinsic aids may be appropriate when the
legislative provision, which the Court seeks to construe, is
unclear or ambiguous, or when literal construction would
yield an absurd or unworkable result; a court cannot, however, resort to extrinsic sources to vary the plain meaning of
a clear unambiguous statute. 1
An important case in Massachusetts is a 1934 decision. It contains a
concise statement on the role of the judiciary in construing a statute:
The general and familiar rule is that a statute must be
interpreted according to the intent of the Legislature ascertained from all its words construed by the ordinary and
approved usage of the language, considered in connection
with the cause of its enactment, the mischief or imperfection
to be remedied and the main object to be accomplished to
the end that the purpose of its framers may be effectuated.However, the Court recognizes that the Constitution imposes limitations on its power to apply its own meaning to statutes:

The scope of authority of this court to interpret and apply
is limited by its constitutional role as a judicial,
rather than a legislative body. 3
statutes

We cannot interpret a statute so as to avoid injustice or
hardship if its language is clear and ’unambiguous and re-

quires a different construction. 4
Probably the broadest authority given to a court to vary the terms of
a statute was stated in a 1940 case;

Statutes must be interpreted not alone according to their
simple literal or strict verbal meaning, but in connection
with their development, their progression through the legislative body, the history of the times, prior legislation, con-

1.
2.
3.
4.

Depanmem of Community Affairs v. Mass. Stale College Building Authority. 378 Mass. 419 (1979),
Hanlon v. Rollins. 286 Mass, 444, 447 (1934).
Rosenhloom v. Kokofsky, 373 Mass, 778 (1977).
Milton v. MDC, 342 Mass, 222, 227 (1961).
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temporary customs and conditions, and systems of positive
law of which they are a part, in light of the Constitution and
common law so as to cover subjects presumably within the
Legislature’s vision and not exclude matters fairly within
their scope or enlarge their signification to comprehend
matters not within the principle and purview on which they
were originally founded. 1

Thus, the Court gives to itself the power and the responsibility to
ascertain legislative intent not only from the language used, but also
from the end rendered and the object to be accomplished by its
enactment, legislative history and any other external factors the Court
may feel are germane. The wide extent of the Court’s authority in
resolving legislative intent was evidenced in a 1948 case wherein the
Court observed that “where a literal construction could be inconsistent
with legislative intent (presumably as determined by the Court through
the use of extrinsic aids), the Court must look beyond the letter of the
statute.”2 Further, a 1944 case allows the courts to exclude the application of a statute to certain matters which under a literal intepretation of
that statute it would apply:

A matter may be within the letter of a statute and not
come within its spirit if to include it would require a radical
change in public policy or in the existing law and the act does
not manifest any intent that such a change should be effected. 3
Given the various decisions of the Supreme Judicial Court, any
attempt to try to define the self-imposed limits of the Court in the
interpretation of statute is an exerise in futility. Cases on the subject
range from one end of the spectrum to the other, contradictory on
almost every theory. In one decision, the Court reported that “in
interpreting a statute, its words are the main source for ascertainment of legislative purpose.” 4 Some four years later, the Court stated
that “whatever the language of a statute may be, its purpose must be
determined by its natural and reasonable effect.”5 In the early 1800’s
the Court ruled that “where the construction of a statute is doubtful, an

1
3'

2

4.
5.

of Corporations and Taxation. 305 Mass. 197 (1940).
Pacific Woo! Growers v. CommissionerMass,
(1948).
476
Price v. Railway Express Agency. 322
Taxation. 316 Mass. 31 (1944).
Dexter v. Commissioner of Corporations and
Mass. 136(1934).
Commonwealth v. Flynn, 285Public
Health. 307 Mass. 270 (1938).
Mueller v. Commissioner of
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argument that the law will cause inconveniences will have weight.”'
Such a view was renounced by the Justices of the Appeals Court when
they stated in a 1974 decision that “the language of a statute (cannot) be
distorted because its application may cause undue hardship.” 2
When a statute is substantially taken from the statute of another
state, the decision of the courts of that foreign jurisdiction are strongly
persuasive of the meaning intended, 3 and the courts of the adopting
state will give the law the same meaning in the absence of compelling
reasons to the contrary.
Decisions of the Massachusetts Supreme Judicial Court seem to
authorize the use of reports of special commissions and other legislative documents. In construing the intent of the Legislature in enacting
Chapter 544 of the Acts of 1948, the court stated;

The act of 1948 was based upon a report and recommen-

dations of a special commission set up by c. 60 of the
Resolves of 1947 (revived and continued by c. 5 of the
Resolves of 1948) to investigate the subject of water transportation “between New Bedford, Woods Hole, Martha’s
Vineyard and Nantucket. We may consider this report for
any light it may shed upon the construction of the Act of
1948.4

Similarly, the Court relied on a report of the House Ways and
Means Committee of the Congress in imparting that body’s intent in
enacting the federal estate tax. 5
In several instances, the Supreme Judicial Court has used reports of
the Legislative Research Council as an aid in determining the intent of
the Legislature. The case of John A. Bloom, el al. v. City of Worcester6
is quoted frequently and is considered the landmark case in defining
the standard against which a particular power or function exercised in
a local ordinance or by-law is inconsistent with the General Laws.
Although this case was decided subsequent to the enactment of the
Home Rule Amendment to the Massachusetts Constitution, 7 it refers
to two studies by the Council issued before the Amendment; Municipal
Home Rule (S. 580, 3/22/61; 160pp. printed), and Municipal Home
1. Daniel Putnam et al. v. James Langley, 28 Mass. 487 (1831).
2. Barnette v. Commercial Union Ins. Co., 2 Mass. App. 55 (1974),
3. In Re Hunnewell, 220 Mass. 351 (1915).
4. City of New Bedford v. New Bedford, Woods Hole Martha's
Authority. 330 Mass. 422 (1935).
5. Plunkett v. Old Colony Trust Co.. 233 Mass. 471 (1919),
6. 363 Mass. 136 (1973).
7. Mass. Const., Art. Amdl. LXXXIX,

Vineyard

and Nantucket Steamship
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Rule( S. 950, 3/10/65; 135pp. printed) in drawing the analogy between
the federal practice of allowing states to act in areas of federal concern
unless Congress preempts such areas and the history of the state

legislature granting to municipalities legislative authority subject to
legislative control.
Another report issued by the Legislative Research Council, Restricting the Zoning Power to City and County Government (S. 1133,
4/3/68; 196pp. printed) was referred to extensively in the decision of
Board of Appeals of Hanover v. Housing Appeals Committee in the
Department of Community Affairs et. al. 1 This case which establishes
the legal propriety of the comprehensive building permits issued under
the aegis of the “anti-snob zoning law” 2 discusses the legislative
history of that law and incorporates findings made in the Council
report concerning the availability of adequate housing for low and
moderate income people, its survey of restrictive zoning regulations
and a summary ofthe report’s conclusions. The decision describes the
report as a “well researched statement of the unavailability of low and
moderate income housing in suburban Massachusetts communities
and the reasons for the shortage.” 3 This case illustrates the broad range
of legislative history that the Court at its option can utilize, including
the above-mentioned Research Council reports, a report issued by the
Legislative Committee on Urban Affairs explaining the bill’s purpose,
an examination of the changes incorporated in the House Committee
on Ways and Means redraft, and what is quite unusual, a statement
made in debate by an individual legislator as quoted by the State
House News Service.
However, a recent case disallowed the statements and opinions of
individual legislators as an appropriate source from which to discover
intent of legislation or the meaning of the language used therein even
when the meaning is not clear. 4
The timing of a document can be most important on the question of
its admissibility. In one case, an explanation of the words used in a
statute imposing an income tax on interest on certain monies prepared
after its enactment by the Legislative Committee on Taxation was not
admitted, 5 but a legislative committee report issued prior to enactment
363 Mass. 491 (1973).
2. Acts of 1969. c. 774.
3. Board of Appeals of Hanover v. Housing Appeals Commidee in Ihe Departmem of Community Affairs et
al.. 363 Mass. 491,497 (1973).
4. McKennev v. Commission on Judicial Conduct. 377 Mass. 790 (1979).
Nicholas v. Commissioner of Corporations and Taxation. 314 Mass. 285 (1943).
5.

I
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2
may be used as evidence of intent as well as a Governor’s message and
3
amendments during its legislative process.
Further, the Attorney General has ruled that a narrative summary
explaining the principal points of each law enacted in the session would
not be evidence of legislative intent since it would be prepared, and
distributed subsequent to enactment of the laws which it purported to
explain. 4
The rationale of this decision obviously is that if a report or other
document was prepared or was circulated to the membership of the
Legislature after the enactment of a bill, it could not have been a
component of their thought processes at the time of the voting.
The construction placed on a law by the community when the law
was first passed has some significance in determining legislative intent.
This construction, if sanctioned by long acquiescence by the Legislature, is considered to be strong evidence of its proper meaning. s In the
Court’s view, if the Legislature has done nothing for a long period of
time vis-a-vis the application of a statute by those charged with the
responsibility of interpreting it, such nonaction is persuasive of legislative intent.6
In a recent decision, the Court went a step further when it construed a
tax statute by accepting the interpretation of the accounting profession
given to the terms of the law over a period of years. 7
While administrative interpretations of statutes are given weight by
the courts, they are not conclusive. 8 In determining the probative value
of such opinion, the Court looks at such factors as to whether the
agency charged with the enforcement of the statute participated in the
drafting of the statute, whether the agency interpretation dates from
the date of enactment and whether it is consistently applied. 9 However,
when an administrative agency changes its interpretation of a statute
based on a court decision which is later held to be incorrect, its
interpretation is not considered to have persuasive force. 10

I. Hood Rubber Co. v. Commissioner of Corporations and Taxation, 268 Mass. 355 (1947),
City of Boston. 373 Mass. 819 (1973).
3. Western Mass. Elec. Co. v. D.P.U.. 373 Mass. 211 (1977).
4. Op. Any. Gen.. Rep. A.G. Pub. Doc. No. 12, at p. 114 (1966).
5. Clark v. Moody, 17 Mass. 145 (1821).
6. Swan v. Justices of Superior Court, 222 Mass. 542 (1916).
7. Xra v. Commissioner of Revenue. 1980 Mass. Adv. Sh. (1980) 849. 402 N.E. 2d 1324 (1980).
8. Baker Transport, Inc. v. State Tax Commission. 371 Mass. 872 (1977).
9. School Committee of Springfield v. Board of Education, 362 Mass. 417 (1972).
10. Niles v. Boston Rent Control Admin., 6 Mass, App. 135 (1978).
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Preambles
A survey of the 579 matters signed into law during the 1980 session
of the Massachusetts Legislature shows that only two enactments had
expository purpose clauses which might be helpful in determining the
law’s intent. However, there were 42 measures signed into law which
contained emergency preambles. These preambles contain a statement
as to why these laws should become immediately effective and this
explanation incorporates in all instances the purpose of the law and is,
in effect, a purpose clause. Five laws contained sections involving
definitions of the words contained therein. The laws containing purpose clauses other than emergency preambles or definitions sections
are as a rule extensive modifications of existing law or a new concept of
law, e.g., Chapter 479 of 1980, the Patient’s Bill of Rights Law or
Chapter 388 of 1980, the statute establishing the Office of Inspector
General.

Bill Analysis
In the event of uncertain statutory language, there arises the question of what weight, if any, may be applied to bill analysis in the
consideration of legislative intent. Bill analysis can be generally categorized as a legislative service to provide legislators with an exposition
and explanation of the contents of a bill. Undoubtedly, variables such
as the scope of the analysis, the petitioner’s declaration of purpose, the
legislative stage at which it is prepared, the official documentation and
publication thereof and other factors must be examined in determining
its evidentiary value. There appears to be no cases in which this precise
matter has been litigated. One school of thought argues that bill
analyses constitute explanatory memoranda only and have no legal
bearing on legislative intent. A more popular theory is that any document prepared under official legislative authority and relevant to
legislative deliberations merits consideration.
To obtain the opinion of the Attorney General on the issue of the use
of bill summary or analysis as evidence of legislative intent, the Legislative Research Bureau, pursuant to a study on this subject, 1 asked the
following question of then Attorney General Edward W. Brooke:
“Would or could the daily summary of bills be construed
as evidence of legislative intent, notwithstanding the sumi

Legislative Research Council,

Bill

Summary and Analysis. House, No. 5069, April 25, 1967
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mary’s appearance in separate form apart from the journal
or daily calendar.”

In his reply, the Attorney General gave the following opinion:

“The ‘daily summary’ to which you refer would presumably be an explanation from the Council, an official body of
this Commonwealth, of all proposed legislation ready for its
third reading. See Rule 30 of the Rules of the Senate: Rule
51 of the Rules of the House of Representatives. The summary, 1 assume, would be available to every representative
in the General Court. As such, the Council’s explanations
may be evidence of the meaning of an ambiguity (see Milton v. Metropolitan Dist. Comm., 342 Mass. 222, 223)
statute. See Plunkett v. Old Colony Trust Co., 233 Mass,
471, 474; New Bedford v. New Bedford, Woods Hole, Martha’s Vineyard & Nantucket S.S. Authy., 330 Mass, 442,
429; Horack, Sutherland Statutory Construction (3rd ed.),
ss. 5007, 5008, 5010. I, of course cannot comment on how
much probative value this evidence would have, since this
would depend on the circumstances surrounding the need, if
any, for extrinsic aid to interpretation. Nevertheless 1
answer to your first question in the affirmative.” 1
As noted earlier in this chapter, the reports of various legislative
functionaries have been used extensively by the Supreme Judicial
Court, but as yet the Legislature has not implemented any form of bill

analysis.
Attorneys General’s Opinion
The Attorney General’s office is called upon from time to time by
various administrative departments to render an opinion on the intent
of a statute. Two opinions, one in 1965 and the other in 1976,2 point out
the use of extrinsic aids, that is, the circumstances surrounding the
enactment of the statute, to achieve contradictory results in two apparently similar situations.
In 1976, Robert Okin, then Commissioner of the Department of
1, Letter from Attorney General Edward W. Brooke dated December 29, 1966.
2. Op. Ally. Gen.. No. 69, Rep. A.G., Pub. Doc. No. 12 (1976).
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Mental Health, sought an opinion as to the authority of that department to replace a single boiler at Monson State Hospital where the
Legislature provided $375,000 for “the replacement of certain boilers
in the power plant of Monson State Hospital.” 1 The original funding
request envisioned the replacement of two boilers. However, due to
inflation and environmental control requirements, the funding level
was insufficient for the replacement of the two boilers but adequate for
one boiler. The Bureau of Building Constructions would not approve
such renovation in the light of the legislative appropriation which used
the word “boilers”, thereby implying that expenditures must be for
more than one boiler to be within the legislative mandate. Attorney
General Francis X. Bellotti decided however, that the legislative intent
was clearly to provide adequate heat at the hospital through the
replacement of boilers and that both boilers perform, or fail to perform
the same function and replacing one boiler better carries out the
legislative intent than replacing no boiler at all. Finally, the Attorney
General found that permitting the Department of Mental Health to use
its appropriated funds to replace just one boiler is consistent with the
principle of statutory interpretation set forth in G.L. c. 4, s. 6, cl. 4,
which

states;

In construing statutes, the following rules shall be observed, unless their observance would involve a construction
inconsistent with the manifest interest of the lawmaking
body or repugnant to the context of the same statute;
....words inparting the plural number may include the singular...

However, a completely different and seemingly inconsistent conclusion was reached in an earlier opinion. In a 1965 ruling, 2 Attorney
General Edward W. Brooke addressed the question of whether a
$34,000,000 appropriation for the construction of three buildings in
the Government Center could be expended for only as many of the
buildings as might be built with such sum. The Attorney General
concluded that because of “the clear intent” of the Legislature to
require all three buildings to be constructed (each building to house a
distinct group of personnel), the funds must be used to build all three
976

1.

Acts of-1971,c.

2.

Op. Aliy. Gen., Rep.

A.G. Pub. Doc. No. 12, at p. 145 (1965).

i
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buildings, even if on a “much more modest, though adequate scale”
than originally envisioned.
Opinions of the Attorney General are rendered for the most part to
administrative departments and agencies in order to clarify the intent
of a statute. By and large, the majority of opinions are rendered on the
basis of consistency with, and referral to, existing law, particularly the
rules of construction contained in Chapter 6 of the General Laws. Only
a small minority delve into the legislative history of the outside circumstances precipitating a law enactment and the language used. However,
these opinions, while scholarly, and usually upheld by the court, are
not the final word on the subject.
Legislative History Research Aids

Massachusetts is one of six states to publish a guide or manual for
legislative history research. The Guide to Massachusetts Legislative
and Government Research issued by the Massachusetts Legislative
Service Bureau has been commented upon as being a valuable tool in
this state for the researcher. A minority of states purport to have a
formal legislative history research system; some, however, restrict their
use to legislators only. Further, the vast majority of states have a
research arm within their legislature called either a reserach bureau or
council, reference bureau or service bureau. The Massachusetts Legislative Research Council and Bureau were created by statute 1 to function as a fact-finding and statistical research body responsive to the
legislative membership. The Research Bureau also responds to inquiries from the general public and governmental and private research
organizations both within and outside the Commonwealth.
Ironically, from the point of view of this study, Chapter 607 of the
Acts of 1954, the act creating the Massachusetts Legislative Research
Council and Bureau, contains one of the infrequently found statements
of legislative intent in Massachusetts law:
It is hereby declared that the volume and complexity of
legislative matters before the general court have shown a
prodigious increase since the close of World War II; that the
technical aspects of many of these matters are of such a
nature as to require a high degree of specialization on the
part of the legislative members; that painstaking, exhaustive
1. G.L.

c. 3, ss.

56-61
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and accurate fact-finding is a necessity in the proper discharge of legislative duties in a legislative body encompassing the scope of the General Court of Massachusetts; that a
legislative research staff is currently recognized as an invaluable and indispensable tool in the efficient performance of
the legislative process; and that it is the intention of this act
to establish a legislative research staff which shall perform
its duties in a manner completely impartial and non-partisan
at all times and in conformance with the highest standards of
research practice for the assistance and benefit of the
members, committees, and commissions of the general
court.

Legislative

Information

System

The Legislative Service Bureau of the Massachusetts State Legislature in conjunction with the National Conference of State Legislatures
recently began providing an informational service which should prove
to be a significant tool to the researcher. The service, which is called the
Legislative Information System (LIS), is an automated clearinghouse
through which the Massachusetts State Legislature and other legislative bodies throughout the country share policy research. Since it became operational in January of 1979, it has expanded from a solely
manual mailing operation to a computer-based information collection, storage and retrieval system available for direct access.

The system contains several major data files, including:
(1) State Legislative Research reports, which are prepared
and contributed by the various research and analysis organizations within the state legislatures. These reports cover the
entire range of state government policy issues.

(2) National Conference of State Legislature articles
which are abstracted from that organization’s periodicals
and publications such as “State Legislatures,” “Dateline
Washington,” “State Legislative Report” and “Fiscal Letter.”

(3) Other publications, such as publications produced by
the Congressional Research Service, the Congressional
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Budget Office, the Congressional Office of Technology As-

sessment and other federal agencies.
(4) Legislative Enactment data, a compilation of abstracts
of bills that have passed through the legislative process and
signed into law; and
(5) State Profiles which contain descriptive information
about the states, including Legislative Process Profiles and
State Issue Profiles.
All the material is indexed in a listing of approximately 3,000 items
arranged under 27 major subject hearings. Each report, article and
publication in the data base is tagged to multiple items in this index.
This material should prove of particular value in determining the
legislative intent of a statute where there has been no history or
experience in this state on the subject matter. In this event, the courts

appear to accept evidence taken from the experience of other states or
the federal government.
Archives of the Commonwealth of Massachusetts
The Archives of the Commonwealth of Massachusetts is a division
under the Secretary of State. Its function is to collect, process, arrange,
preserve and service the records of state government that are no longer
used in the day-to-day operation of an office or agency but need and
deserve to be preserved. Records in the Archives can be grouped into
two classifications; the first grouping contains those records that the
Archives have a legal mandate to receive and to hold, such as the
engrossed copies of the Acts and Resolves and the original papers filed
with legislation; the second category are records which are acquired by
mutual agreement with an office or agency creating records and which
should be preserved for their archival value even though there is no
legal obligation to do so.
The legislative papers include the Journals of the General Court
dating from 1628; the engrossed Acts and Resolves from 1686; and
original papers generated in the legislative process from petitions to
Acts and Resolves dating from 1775, papers referred to the Legislature
including reports of government officers, Governors’ messages, reports and transcripts of hearings of special commissions.
Documents from the Executive branch of state government that can
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be found in the Archives include the Journal of the Governor’s Council
in its advisory and executive capacity since 1628; Council files from
1780, including records of special commissions appointed by the Governor and Council, executive orders, proclamations, royal instructions
and colonial commissions; and a developing collection of records of
administrative agencies and state institutions, including various administrative commissions and regulatory boards.
Of particular interest to the researcher endeavoring to document
legislative intent are three types of records: (1) gubernatorial papers,
(2) legislative papers and (3) legislative committee papers.
Since the administration of Governor Francis W. Sargent, the Archives have maintained a folder on every Act and Resolve signed by the
Governor and every bill enacted by the Legislature, but vetoed by the
Governor. These folders contain correspondence between the Governor’s office and proponents or opponents of the bill, the product of any
research done by the Governor’s office, opinions of the Governor’s
Legislative Counsel and any other material that may have been considered by the Executive Department. While a review of several of these
folders indicates a wealth of material, it is questionable as to whether a
large percentage of it would be of aid to the researcher. In addition, it
appears that much of the material in these folders were for the consideration of the Governor’s office alone and not necessarily available to
the General Court during the bill’s legislative process. It is therefore
problematical as to whether the material has had the requisite circulation among the legislative membership to qualify it as evidence of
legislative intent.
The legislative papers include the original petition of the law and the
various amendments, if any, that were made during its legislative
journey. This could prove important in determining the intent of a law
if a comparison between the original bill and the amended version gave
some insight as to the direction of the thinking at the time of the
amendment. Another potential clue would be in the amendments that
take place in the correction of what are perceived to be minor typographical, punctuational or grammatical errors. The Committee on
Bills in the Third Reading of either branch or the Committee on
Engrossed Bills is responsible for the correction of these errors. Not
infrequently, these corrections involve substantive changes in the
meaning of the bill which may not have been intended.

\
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The final area where the researcher may find modern bill history is in
the preserved committee papers. Currently, only two committees of the
Legislature, the Joint Committee on Commerce and Labor and the
Senate Ways and Means Committee refer their papers to the Archives.
However, these papers can be quite valuable in that they contain many
documents that were submitted to that committee for consideration
during the legislative process. Case law indicates that such material
would be admissible on the question of intent.
The Massachusetts Archives are located in the west wing of the State
House basement. The Research Room (Room 55) and an Archives
Museum are open to the public on weekdays from 9:00 A.M. to 5:00
P.M., except legal holidays.

Legislative Review

of Agency Regulations

As can be seen, it is virtually impossible for a legislative body to
achieve the requisite certainty of language in enacting a law to insure
that the law’s mandate will be applied by the courts or administrative
bodies precisely the way that the legislature intends. However, in
Massachusetts, in a few cases, the legislation creating a program or
establishing an agency provides for review of the rules or regulations of
the administrative agency. The Board of Education, for example, after
compliance with the Administrative Procedures Act, must submit
proposed regulations relative to the state-aided school building construction program to the General Court. They are then referred to the
Legislative Committee on Education for review. l However, bills to
impose this requirement on all regulations adopted by the board have
failed to pass.
Another example of the Legislature reserving unto itself the power of
review occurs in the law creating the Executive Office of Energy
Resources. Section 12 of the enabling legislation provides that, with
certain limited exceptions, the office must submit proposed programs
or regulations to the Legislature where they are referred to the Committee on Energy. 2 The committee may hold a public hearing and issue
a report on the subject to the Secretary of Energy Resources who shall
review the report and adopt final regulations as deemed appropriate in
view of the report. Further, under the terms of legislation which
established within the Department of Labor and Industries a joint
1.
2.

G.L. c. 70-App., s. I-Bc.
Acts of 1979, c. 796.
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labor-management committee to oversee municipal police and fire
fighters collective bargaining and arbitration proceedings, all proposed rules and regulations of the committee are examined by the
Legislature’s Public Service Committee. 1 After the hearing, the committee issues a report to the joint labor-management committee. The
latter considers the report and makes appropriate revisions in the
proposed rules or regulations in the light of the legislative report. A
copy of the final regulations must be submitted to the Chairman of the
Public Service Committee.
Despite the constitutional problems involved in legislative review of
administrative regulations, the Massachusetts Legislature has provided itself with this authority more and more frequently in recent
years.

Under the terms of Section 16 of the Supplementary Appropriations
Act for fiscal 1982,2 the Board of Regents of Higher Education is
required to submit several reports to the Legislature, including a
five-year projection for public higher education in the Greater Boston
area and a report on the manner in which the education of the present
students at Boston State College and the University of Massachusetts
at Boston will continue without disruption. Section 24 of the same
statute requires the Department of Mental Health to submit to the
General Court any changes in area divisions as a departmental recommendation. No such changes shall become effective until they are
enacted into law.
The Transportation Development Act of 1981 3 requires the Secretary of Transportation to submit to the Legislature a copy of the
proposed rules and regulations governing the expenditure of a
$10,000,000 fund established for the design and construction of roads
and related public works facilities, which is to be allocated upon the
petitions of local government bodies. The act specifically provides that
those funds may not be expended if the Legislature determines that the
regulations are not consistent with the statutory provisions under
which they were promulgated.
Other areas and administrative activities to which the General Court
has applied the power of review are;

1.
2.
3.

Acts of 1973, c. 1078.
Acts of 1981, c. 808.
Acts of 1981, c. 732.
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Board of Examiners of Plumbers 1
2
State Racing Commission
3
Interstate Vehicle Equipment and Safety Commission
4
Acceptance of Federal Grants
Account
Transfers 5
Subsidiary
Budget 01
State Personnel Plan 6
Board of Registration in Nursing 7
8
MBTA Applications for Federal Grants
9
MBTA Proposals for Extension or Relocation of Transit Lines
However, in terms of insuring proper implementation of legislative
intent, aside from the examples listed above, the only avenues of
recourse in most instances relative to administrative agencies would be
to amend the statute to clarify the intent or, in extreme circumstances,
bring the
use the “purse string” power of the legislative branch to
rebellious agency into line.
One of the more egregious examples of noncompliance with a clearly
expressed legislative intent is the experience with the fiscal impact of
agency regulations. A review of the rules and regulations of the Massachusetts Register reveals that there has been practically no compliance
with Section 43 of Chapter 367 of the Acts of 1978 (An Act making
state appropriations for fiscal year 1979) and identical provisions in
succeeding fiscal year budgets which require that any rule or regulation
filed with the State Secretary “shall contain an estimate of its fiscal
effect including that on the public and private sector for its first and
second year, and a projection over the first five-year period, or a
statement of no fiscal effect.” 10
Role of Senate and House Counsels re Legislative Intent
One fairly recent innovation involved in the procedure whereby the
House and Senate Counsels’ offices assist the legislative membership in
the drafting of legislation is the preparation of what has been termed an

G.L. c. 142, s. 4.

2.
3.
4.

G.L. c. 128 A, s.

5.

G.L. c. 29, s.

6.

7.
8.
9.

Acts of 1963, c.

G.L.

c,

9b.
721

29, s. 2c.

29.

G.L. c. 30, s. 45.
G.L. c. 112, ss. 74,
G.L. c.

161 A,

and 74A.

s. 23(4).
Acts of 1981, c. 732, s.

26.
10. See Legislative Research Council Report, Fiscal Impact of Slate Administrative Regulations. House, No.
5954, February 13, 1980.
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“intent form.” The prospective petitioner indicates in his/her language
the intent or purpose of the proposed legislation. This paper, although
of questionable legal significance, is kept on file in the respective
Counsel’s office. According to bill drafting specialists, the intent of the
sponsor of a bill is essentially irrelevant in terms of the legislation’s
eventual impact. However, some cases have indicated otherwise.
Because of the unique right of free petition inherent in the Massachusetts legislative process, a great number of petitions are filed in each
legislative session, many on a recurring basis. Termed “cut and paste
jobs,” these refiled petitions involve little deliberation on the part ofthe
petitioner or the Counsel’s office. Even so, it is estimated that assistance of one form or another is provided in approximately 60 percent of
legislation filed.
While one of the functions of the Counsel’s office is to clarify or
correct the nonsubstantive aspects of a bill, and such action need not
and does not appear in the House or Senate Journals, not infrequently,
a bill because of its ambiguity, apparent conflict with existing law that
is not intended to be repealed, unconstitutionality or other reason, will
be amended or redrafted by the office for the Committee on Bills in the
Third Reading. This action, often involving substantive change, will
appear in the Journals.
The Counsels’ offices, basically for their own purposes, maintain a
three-year file of their working papers indexed by bill number, which is
a possible source, however remote, of indicia of legislative intent.

CHAPTER V.
LEGISLATIVE DEVELOPMENTS.
Legislative Intent Proposals

Legislation requiring statements of legislative intent have been filed
periodically with the Legislature. For a number of years, dating back
to at least the 1974 legislative session, Representative Barbara E. Gray
of Framingham, and a group of fellow legislators from the minority
party, including the Republican leadership in the House, have filed an
identical bill on a year-to-year basis. 1 The measure provides that any
petition filed with the Clerk of the House of Representatives or the
1

House, No. 3652(1974); House, No. 2382(1975); House, No. 2371 (1976); House, No. 1128 (1977); House
No. 2279 (1978).
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Senate shall be accompanied by a statement of legislative intent which
shall include the need for, and the purpose of, the bill, order, resolve,
resolution or amendment. It further provides that a similar statement
of legislative intent shall accompany each bill, order, etc., reported
favorably by any standing committee or commission. Significantly, the
petition mandates that this statement be printed as part of the resultant
statute, thereby making it eligible for consideration, under present case
law, by the courts in determining the question of intent.
A somewhat different approach was incorporated in a bill filed in
1979 by Representative Thomas K. Lynch of Barnstable, which purported to give to both joint and standing committees the option of
including a statement of the committee intent when reporting a bill,
resolve or other form of legislation. l The legislation further provides
that “Whenever possible, the Clerk to whom the report is made, shall
have the statement printed, but in any event, the statement shall
become a part of the official papers and notice of such statement shall
be printed in the Journal of the branch in which the report is made.
When a measure containing such statement reaches the floor in either
branch, such notice shall be printed in the Orders of the Day by the
respective Clerk.”
None of the above pieces of legislation has achieved final passage.

Possible Options
A review of the procedures in selected states and other material on
the subject reveal many options or recommendations that could be

implemented to provide more certainty in establishing legislative intent. Perhaps the most fundamental from the point of view of the
researcher seeking to establish legislative intent is the need for a central
repository for materials revealing legislative intent. Presently, in Massachusetts, there are innumberable places where such material might
be found, ranging from the Clerk’s office in each branch, the Secretary
of State’s office, the archives of the State Library, the various House
and Senate committee offices, to the sponsors of the bill. Responsibility
for the retention of this material might be placed in the Clerks’ offices,
the Secretary of State’s office or the State Library. Coupled with this
option, there could be the establishment of a uniform policy on the
retention of relevant material to insure that the raw data used by the

i. House, No. 5434 (1979).
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researcher, sponsor, bill drafter and other parties would be available
for an extended period of time.
Requiring a sponsor’s statement of explanation and intent would be
a valuable tool to establish the law’s applicability and scope, its intended impact, and possibly guidelines for its proper administration.
The procedural framework could be roughly similar to that governing
Economic Impact Statements required in many j urisdictions to accompany legislation and administrative rules and regulations.
A similar statement of explanation could be required of the legislative committee on all general bills reported favorably. Such a statement should have circulation to all members of the legislative body to
provide the apparent requisite awareness of the statement by all the
membership required by some cases for admissibility. By the same
token, conference committees might be required to submit a statement
regarding the rationale behind the resolution of the differences between the House and the Senate and the intent of any changes in their
report from the original bill.
Although it would seem to be a ponderous and burdensome task, it
has been suggested that committees, legislators and their staffs be
required to file with the Clerk of one or both of the legislative branches
a copy of any material which is distributed to the membership, including reports, memoranda or any other material which seeks to analyze,
promote or defeat legislation. A less overwhelming alternative on this
line would be to require at least registered lobbyists to file with an
appropriate repository, in this case possibly the Sergeant-at-Arms
office, a copy of any material which they circulate generally to the
membership of the Legislature.
The taping of committee hearings and floor debates is an option that
has also been suggested. Utilized in some states, they are retained fora
shorter period of time than written material, and, in practice, if used at
all, are used by the membership themselves to refresh their recollection
of a particular issue.
A final option would be to expand the policy of insertion of material
into the House and Senate Journals. Following the federal procedure,
statements could be spread upon the record of either branch and made
a part of a permanently recorded document for later use in establishing
legislative intent.

