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To the Honorable Senate and House of Representatives:

Today, I am submitting to your Honorable Bodies the
accompanying legislation entitled: "AN ACT PROVIDING FOR
CAPITAL PUNISHMENT IN CERTAIN CASES OF FIRST DEGREE MURDER.

In November, the people of the Commonwealth will have the
opportunity to express their opinion on a referendum question
to amend the state constitution to provide for capital punishment.

I believe that the people will approve this constitutional
amendment. After this occurs, enabling legislation on capital
punishment is necessary to follow through on the people's
wishes. The bill I aim filing today would begin to accomplish
this result. It would establish an effective date which would
be contingent upon the statewide approval of the referendum
issue.

I do so because I believe that the people should have all
the facts and the fullest opportunity to completely and openly
discuss this important measure before they vote on this
referendum issue.

Accordingly, the bill I am today filing would establish
capital punishment for cases of:

(1) the murderer-rapist;

(2) the murderer-kidnapper;

(3) the felony-murderer;

(4) the second-time murderer

(5) the murderer of a police officer or prison guard; and

(6) the murderer who commits his crime while on escape
from prison.
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My position on capital punishment has always been clear.
I believe that it is necessary for two key reasons.

First, common sense tells us that if punishment deters
crime, then capital punishment must deter capital crimes,
such as murder.

Second, capital punishment is a matter of justice and
human dignity - apart from deterrence.

Opponents focus on justice only for the murderer and not
on justice for the victim. They forget the quarter of a million
people murdered in this country in the last twenty years. They
ignore the 170% increase in the murder rate here in Massachusetts
in the past two decades.

The death penalty is not a cure-all to crime, but it is a
valuable tool to protect society from some kinds of murders
not the heat of passion killings but the cold-blooded,
premeditated and calculated murder. And it will save lives.

At a time when there is great public concern about the
effectiveness of our system of justice, it is vitally important
that we maintain public confidence in that system. The people
must believe that the system is working for them and for the
victim - and not just for the murderer.

That is why I urge your Honorable Bodies to consider such
a bill expeditiously and

>ectfully submitted
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In the Year One Thousand Nine Hundred and Eighty-Two.

An Act providing for capital punishment in certain cases of
FIRST-DEGREE MURDER.

Be it enacted by the Senate and House ofRepresentatives in Genera /

Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 265 of the General Laws, as amended by
2 section 2 of chapter 480 of the acts of 1979, is hereby further
3 amended by striking out section 2 and inserting in place thereof the
4 following section:
5 Section 2. Whoever is guilty of murder in the first degree may
6 suffer the punishment of death pursuant to the procedures set forth
7 in sections fifty-three A, fifty-four B, fifty-five C and fifty-six Dof
8 chapter two hundred and seventy-nine. Whoever is guilty of
9 murder in the second degree shall be punished by imprisonment in

10 the state prison for life. No person shall be eligible for parole under
11 section one hundred and thirty-three Aof chapter one hundred and
12 twenty-seven while he is serving a life sentence for murder in the
13 first degree; but if his sentence is commuted therefrom by the
14 governor and council under the provisions of section one hundred
15 and fifty-two of said chapter he shall thereafter be subject to the
16 provisions of law governing parole for persons sentenced for lesser
17 offenses.

1 SECTION 2. Sections fifty-three, fifty-four, fifty-five and fifty-
-2 six of chapter two hundred and seventy-nine of the General Laws
3 are hereby repealed.

1 SECTION 3. Said chapter 279 is hereby amended by inserting
2 after section fifty-three, the following section:
3 Section 53A. In all cases in which the death penalty may be
4 imposed, upon a return of a verdict of guilty, the trial shall resume
5 with the conduct of a presentence hearing before the jury before

tEfje Commontocaltfj of fHassactjusetts



HOUSE No. 6636 [September4

6 which the case was tried. During thepresentence hearing the only
7 issue shall be the determination of the punishment to be imposed.
8 During such hearing the jury shall hear all additional relevant
9 evidence in extenuation, mitigation, and aggravation of punish-

-10 ment including the record of any prior criminal convictions and
1 1 please of guilty or please of nolo contendere of the defendent, or
12 the absence of any prior conviction and pleas: provided, however,
13 that only such evidence in aggravation as the commonwealth has
14 made known to the defendant prior to his trial or as is developed
15 during the course of the trial, shall be admissible.
16 The jury shall also hear arguments by the defendant or his
17 counsel and by the commonwealth as provided by law regarding
18 the punishment to be imposed. The commonwealth shall present
19 the opening argument and the defendant or his counsel shall
20 present the closing argument. Upon the conclusion of the evidence
21 and arguments, the court shall give the jury in cases tried by that
22 jury appropriate instructions, and the jury shall then retire to deter-
-23 mine whether any mitigating or aggravating circumstances, as
24 defined in section fifty-four A, exist and whether to recommend
25 that the death penalty be imposed. Upon the findings of the jury,
26 the court shall set a sentence within the limits prescribed by law.
27 If the trial court is reversed on appeal because oferror only in the
28 presentence hearing, the new trial which may be ordered shall
29 apply only to the issue of punishment.

1 SECTION 4. Said chapter 279 is hereby amended by inserting
2 after section 54, the following new section:
3 Section 54A. In all cases for which the death penalty may be
4 authorized, the court shall include in its instructions to the juryfor
5 its consideration any mitigating circumstances or aggravating cir-
-6 cumstances otherwise authorized by law.
7 Unless at least one of the statutory aggravating circumstances
8 enumerated in paragraph (a) is found to exist by the jury beyond a
9 reasonable doubt the death penalty shall not be imposed. In addi-

-10 tion, the jury is authorized to consider any other appropriate
1 1 aggravating or mitigating circumstances as enumerated in para-

-12 graph (b), or otherwise. The jury is not required to find any
13 mitigating circumstances in order to make a recommendation of
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14 mercy that is binding on the trial court, but it must find a statutory
15 aggravating circumstance before recommending a sentence of
16 death.
17 (a) The statutory aggravating circumstances are as follows:
18 (1) The crime of murder was committed for the purpose of
19 effecting an escape from custody.
20 (2) The crime of murder was committed by a person in connec-
-21 tion with the commission of rape or an attempt to commit rape on
22 the victim.
23 (3) The crime of murder was committed on the victim in the
24 course of a kidnapping for ransom of the victim or attempted
25 kidnapping for ransom of the victim.
26 (4) The crime of murder was committed on the victim in the
27 course of the commission or attempted commission of any felony
28 punishable by life imprisonment, and the victim was actually killed
29 by the defendant and not by another party to the crime.
30 (5) The crime of murder was committed on the victim who was
31 killed while serving in the performance of his duties as a police
32 officer or correctional officer.
33 (6) The crime of murder was committed by a person who had
34 previously been convicted of the crime of murder.
35 (b) The statutory mitigating circumstances are as follows:
36 (1) The crime of murder was committed by one with no history
37 of prior criminal activity.
38 (2) The crime of murder was committed by one who was under
39 the influence of extreme mental or emotional disturbance.
40 (3) The crime of murder was committed by one under duress or
41 under domination of another person.
42 (4) The age or mental capacity of the defendant at the time of the
43 crime.
44 (5) Any aspect of the defendant’s character or record and any of
45 the circumstances of the crime that the defendant proffers as a basis
46 for a sentence less than death.
47 The statutory instructions as determined by the court to be
48 warranted by the evidence shall be given charge to the jury for its
49 deliberation. The jury, in a unanimous recommendation of death.
50 shall designate in writing, signed by the foreman of the jury, the
51 aggravating circumstance or circumstances which it found beyond
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52 a reasonable doubt. If the jury is unable to arrive at a unanimous
53 recommendation for death, then the sentence shall be life impri-
-54 sonment.

1 SECTION 5. Said chapter 279 is hereby amended by inserting
2 after section 55, the following new section:
3 Section 55A. Where, upon a trial by a jury, a person is convict-
-4 ed of a crime which may be punishable by death, a sentence of
5 death shall not be imposed unless the jury verdict includes a finding
6 of at least on statutory aggravating circumstance and a recommen-
7 dation that such sentence be imposed. Where a statutory aggravat-
-8 ing circumstance is found and a recommendation of death is made,
9 the court shall sentence the defendant to death. Where a sentence

i 0 of death is not recommended by the jury, the court shall sentence
I I the defendant to life imprisonment as provided by law. Unless the
12 jury trying the case makes a finding of at least one statutory
13 aggravating circumstance and recommends the death sentence in
14 its verdict, the court shall not sentence the defendant to death.

1 SECTION 6. Said chapter 279 is hereby amended by inserting
2 after section 56, the following section:
3 Section 56A. The supreme judicial court, in it review under
4 sections 33A through section 33H inclusive of chapter 278, shall
5 consider the punishment as well as any error enumerated by the
6 way of appeal.
7 With regard to the sentence, the supreme judicial court shall
8 determine: (1) whether the sentence of death was imposed under
9 the influence of passion, prejudice or any other arbitrary factor;

10 and (2) whether the evidence supports the jury’s finding of a
1 I statutory aggravating circumstance as enumerated in section fifty-
-12 four A.
13 In addition to its authority regarding correction of errors, said
14 court shall have the authority to (1) affirm the sentence ofdeath, of
15 (2) set the sentence aside and remand the case for resentencing by
16 the trial judge based on the record and argument of counsel.

SECTION 7. This Act shall take effect upon the ratification at
the Biennial state election to be held in the year nineteen hundred
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3 and eighty-two of the legislative amendment entitled “A Proposal
4 for a Legislative Amendment to the Constitution Providing for
5 Capital Punishment”. If such amendment is not ratified, this Act
6 shall be null and void.
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