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HOUSE OF REPRESENTATIVES. November 9, 1982.

The committee on Ways and Means, to whom was referred the
message from his Excellency the Governor recommending legislation
for capital punishment in certain cases of first degree murder (House,
No, 6636), reports recommending that the accompanying bill (House,
No. 6719) ought to pass.

For the committee.

MICHAEL C. CREEDON

Commontoealtt) of iHawatfjuaett*
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In the Year One Thousand Nine Hundred and Eighty-Two.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and bv the authority of the same, as follows:

1 SECTION 1. Chapter 265 of the General Laws is hereby
2 amended by striking out section 2 and inserting in place thereof the
3 following section:
4 Section 2. Whoever is guilty of murder; committed with delib-
-5 erately premeditated malice aforethought or with extreme atrocity
6 or cruelty or in the commission or attempted commission of rape,
7 kidnapping, armed robbery, unarmed robbery, breaking and en-
-8 tering with intent to commit a felony, arson, stealing by confining
9 or putting in fear, rape of child, indecent assault and battery on a

10 child under fourteen, assault with intent to rape, assault on a child
I I under sixteen with intent to rape or while in possession of a
12 sawed-off shotgun, or a machine gun and the victim was killed by
13 the defendant and the defendant had attained the age of eighteen
14 years at the time of the offense may suffer the punishment of death
15 pursuant to the procedures set forth in sections fifty-three A,
16 fifty-four A, fifty-five A, and fifty-six Aof chapter two hundred
17 and seventy-nine. Any other person who is guilty of murder in the
18 first degree shall be punished by imprisonment in the state prison
19 for life. Whoever is guilty of murder in the second degree shall be

20 punished by imprisonment in the state prison for life. No person
21 shall be eligible for parole under section one hundred and thirty-
-22 three A of chapter one hundred and twenty-seven while he is
23 serving a life sentence for murder in the first degree; but if his
24 sentence is commuted therefrom by the governor and council
25 under the provisions of section one hundred and fifty-two of said
26 chapter he shall thereafter be subject to the provisions of law
27 governing parole for persons sentenced for lesser offenses.

An Act providing for capital punishment in certain cases of
FIRST DEGREE MURDER.
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1 SECTION 2. Section 4 of chapter 279, as most recently amend-
-2 ed by section 49 ofchapter 344 of the Acts of 1979, is hereby further
3 amended by striking out the second sentence of the second para-
-4 graph and by inserting in place thereof the following:
5 The clerk of such court shall, forthwith upon revocation by the
6 court of any such stay of execution of sentence, certify that said
7 stay has been revoked and cause said certificate to be served upon
8 the superintendent of the state prison, or the officer performing his
9 duties, by any officer qualified to serve criminal process; and the

10 officer serving the same shall forthwith make due return of service
11 to the clerk.

1 SECTION 3. Section 43 of chapter 279 of the General Laws, as
2 most recently amended by section 40 of chapter 777 of the acts of
3 1957, is hereby further amended by striking out the first sentence
4 and inserting in place thereof the following:
5 Immediately upon the pronouncing of the sentence of death
6 upon a person convicted of a capital crime, and immediately upon
7 the revocation under section four of the stay of execution of such a
8 sentence, the clerk shall make, sign and deliver to the sheriff of the
9 county where the conviction is had a warrant under the seal of the

10 court stating the conviction and sentence, and that a stay of execu-
-11 tion of the sentence has been granted under section four, and that
12 such stay has been revoked under said section, and shall at the same
13 time transmit to the superintendent of the state prison a certified
14 copy of the warrant.

1 SECTION 4. Section 44 of chapter 279 of the General Laws, as
2 most recently amended by section lof chapter 1055 of the acts of
3 1971, is hereby further amended by striking out the first sentence
4 and inserting in place thereof the following:
5 The sheriff of the county in a jail whereof a convict sentenced to
6 the punishment of death is confined, or a deputy designated by the
7 sheriff, within ten days after receipt by the sheriff of the warrant for
8 the execution of such sentence shall, at a time chosen by the sheriff,
9 convey such male or female convict, as secretly as may be, to the

10 state prison and deliver him or her, with the warrant incithercase,
11 to the superintendent thereof or to the officer performing his duties
12 and such convict shall be placed in a cell provided for the purpose.
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1 SECTION 5. Sections forty-five, forty-six, forty-seven, forty-
-2 eight, forty-nine, fifty, fifty-one, fifty-two, fifty-three, fifty-four,
3 fifty-five and fifty-six of chapter two hundred and seventy-nine are
4 hereby repealed.

1 SECTION 6. Said chapter 279 is hereby further amended by
2 inserting after section 45 the following section:
3 Section 45A. The sentence of death shall be executed by the
4 superintendent of the state prison, or by a person acting under his
5 direction, not earlier than twenty days nor later than thirty days
6 after service upon such superintendent or officer performing his
7 duties of a certificate of the clerk of the court that the stay of the
8 execution of the sentence has been revoked under section four,
9 unless the governor pardons the crime, commutes the punishment

10 thereof or respites the execution or said execution is otherwise
11 delayed by process of law. If the execution is respited or stayed by
12 process of law, the sentence of death shall be executed within the
13 week beginning on the day next after the day on which the term of
14 respite or stay expires. The sentence of death shall be executed
15 upon such day within the limits of time provided in this section as
16 the superintendent elects, at sometime between midnight and sun-
-17 rise; but no previous announcement thereof shall be made, except
18 to such persons as may be permitted to be present.

1 SECTION 7. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 46 of the following section:
3 Section 46A. The punishment of death shall be inflicted by
4 causing a current of electricity of sufficient intensity to cause death
5 to pass through the body of theconvict, and the application of such
6 current shall be continuous until he is dead. The sentence shall be
7 executed within an enclosure or building for that purpose adjoin-
-8 ing the state prison and the company which furnishes the electric
9 power or light to the state prison shall provide all necessary elec-

-10 tricity for executions at such times as the superintendent orders.

1 SECT lON 8. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 47 the following section:
3 Section 47A. If a person convicted of a capital crime is, at the
4 time when motion for sentence is made, found by the court to be
5 insane, it may cause such person to be removed to one of the state
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6 hospitals for such term and under such limitations as it may order.
7 If a women convicted of a capital crime is, at the time when motion
8 for sentence is made, found by the court to be quick with child, the
9 court shall not pass sentence upon her until it finds she is no longer

10 with child.

1 SECTION 9. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 48 the following section:
3 Section 48A. If it appears to the satisfaction of the governor,
4 after examination by two psychiatrists designated by the commis-
-5 sioner of mental health, that a convict under sentence of death has
6 become insane, the governor may, from time to time for stated
7 periods, not to exceed in the aggregate six months, respite the
8 execution of said sentence until it appears to his satisfaction that
9 the convict is no longer insane; provided that for any period

10 exceeding six months the governor must receive the consent/ad-
-11 vice of the council. Upon such respite, the governor may order the
12 removal of such convict to the hospital at the Massachusetts
13 Correctional Institution, Bridgewater, for care and treatment. Ten
!4 days prior to the termination date of said respite, the medical
15 director of said hospital shall have the said convict examined by
16 two psychiatrists designated by the commissioner of mental health.
17 If, after said examination, the medical director is of the opinion
18 that the convict is no longer insane, he shall so certify to the
19 superintendent of the state prison, accompanied by a written state-

-20 ment regarding the mental condition of said convict. The superin-
-21 tendent shall thereupon cause the convict to be reconveyed to the
22 state prison and to be kept there pursuant to the sentence of the
23 court, and shall notify the governor of the return of said convict,
24 and of his mental condition. If, however, in the opinion of the
25 director of the state hospital, the said convict is still insane, he shall
26 so certify to the governor, accompanied by a written statement
27 regarding the mental condition of the convict. Thereupon, the
28 governor may futher respite the execution of the sentence from
29 time to time for a stated period, until it is determined as herein
30 provided that the convict is no longer insane.
31 If it appears to the satisfaction of the governor, that a female
32 convict under sentence of death is quick with child, the governor
33 shall from time to time respite execution of said sentence for stated
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34 periods until it appears to his satisfaction that she is no longer
35 quick with child.

1 SECTION 10. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 49A the following section:
3 Section 498. The governor may from time to time respite the
4 execution of a sentence of death for stated periods so long as he
5 may consider it necessary to afford him an opportunity to pardon,
6 with the advice and consent of the council, the convict and to
7 investigate and consider the facts of the case for that purpose.

1 SECTION 11. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 498 the following section:
3 Section 49C. The execution of a sentence of death may be
4 stayed from time to time for definite and stated periods by the
5 supreme judical court, or a justice thereof, pending the final deter-
-6 mination of any judicial question arising in or out of the case in
7 which the sentence is imposed.

1 SECTION 12. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 50 the following section:
3 Section 50A. There shall be present at the execution of the
4 sentence of death, in addition to the superintendent, deputy and
5 such officers of the state prison as the superintendent deems neces-

-6 sary, the commissioner of correction or his representative, the
7 person performing the execution under the direction of the super-
-8 intendent, the prison physician, the chief surgeon of the militia, a
9 medical examiner for Norfolk county, or if they are unable to be

10 present, such physicians as the superintendent approves. The phy-
I I sicians present shall be the legal witnesses of the execution. There
12 may also be present the sheriff of the county where the defendant
13 was convicted or his deputy, a priest or minister of religion and,
14 with the approval of the superintendent, not more than three other
15 persons.

1 SECTION 13. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 51 the following section: -

3 Section 51 A. T here shall be a post mortem examination by a
4 medical examiner for Norfolk county of the body of every person
5 electrocuted in conformity with the sentence of a court.
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1 SECTION 14. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 52 the following section:
3 Section 52A. When the superintendent has executed the sen-
-4 tence of death upon a convict in obedience to a warrant from the
5 court, he shall forthwith make return thereof under his hand, with
6 the doings thereon, to the office of the clerk of said court.

1 SECTION 15. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 53 the following section: -

3 Section 53A. In all cases in which the death penalty may be
4 imposed upon a return of a verdict of guilty, a presentence hearing
5 shall be conducted, unless the commonwealth stipulates that none
6 of the aggravating circumstances as defined in paragraph (a) of
7 section fifty-four A exists, before thejury before which the case was
8 tried; provided, however, that if it is impossible or impracticable
9 for the trial jury to sit at the presentence hearing, or if for any

10 manifest necessity, the trial judge declares a mistrial of the presen-
-11 tence hearing, or if the case on appeal is remanded for a new
12 presentence hearing before a jury, a new jury shall be impanelled to
13 sit at the presentence hearing. The selection of that jury shall be
14 according to the laws and rules governing the selection of a juryfor
15 the trial of a capital case. During the presentence hearing, the only
16 issue shall be the determination of the punishment to be imposed.
17 During such hearing the jury shall hear all additional relevant
18 evidence in mitigation of punishment and such evidence in aggra-
-19 vation of punishment as is relevant to the aggravating circum-
-20 stances as defined in paragraph (a) of section fifty-four A; pro-
-21 vided, however, that only such evidence in aggravation as the
22 commonwealth has made known to the defendant in writing within
23 a reasonable period as determined by the court prior to trial. Any
24 evidence relevant to the mitigation of punishment may be present-
-25 ed by either the prosecution or the defendant, regardless of its
26 admissibility under the rules governing admission of evidence at
27 criminal trials; but the admissibility of information relevant to any
28 of the aggravating circumstances as defined in paragraph (a) of
29 section fifty-four A shallbe governed by rules governing the admis-
-30 sion of evidence at criminal trials. The jury shall also hear argu-
-31 ments by the defendant or his counsel and by the commonwealth as
32 provided by law regarding the punishment to be imposed. The
33 commonwealth and the defendant or his counsel shall be allowed
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34 to make opening statements and closing arguments at the presen-
-35 tence hearing. The order of those statements and arguments and
36 the order of presentation of evidence shall be the same as at trial.
37 Upon the conclusion of the evidence and arguments, the court shall
38 give the jury appropriate instructions, and the jury shall then retire
39 to determine whether any aggravating circumstances, as defined by
40 paragraph (a) of section fifty-four A, or any mitigating circum-
-41 stances exist and whether the aggravating circumstance or circum-
-42 stances it finds to exist outweigh the mitigating circumstance or
43 circumstances it finds to exist and whether to recommend that the
44 death penalty be imposed. Upon the findings of the jury, the court
45 shall set a sentence within the limits prescribed by law.
46 If the trial court is reversed on appeal because of error only in the
47 presentence hearing, the new trial which may be ordered shall
48 apply only to the issue of punishment. The declaration ofa mistrial
49 during the course of the presentence hearing shall not affect the
50 conviction.

1 SECTION 16. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 54 the following section;
3 Section 54A. In all cases which the death penalty may be au-
-4 thorized, the court shall include in its instructions to the juryfor its
5 consideration any mitigating circumstances or statutory aggravat-
-6 ing circumstances as otherwise authorized by law.

Unless at least one statutory aggravating circumstance is found
8 by the jury to exist beyond a reasonable doubt and the aggravating
9 circumstance or circumstances are found by the jury to outweigh

10 the mitigating circumstance or circumstances, the death penalty
1 1 shall not be imposed. In addition, the jury is authorized to consider
12 any other appropriate mitigating circumstances as enumerated in
1 3 paragraph (b), or otherwise, (a) the statutory aggravating circum-

-14 stances are as follows;

15 (1) the offense of murder was committed on the victim who was
16 killed while serving in the performance of his official duties as a
17 police officer, special police officer, law enforcement officer, fire-
-18 fighter or as an officer or employee of the department of correction
19 or of a sheriff, jail or house of correction.
20 (2) the offense of murder was committed on the victim who was
2 I at the time incarcerated in or lawfully in or on the premises ot a jail.
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22 house of correction, prison, state prison, or a correctional or penal
23 institution or facility used for the housing or treatment or housing
24 and treatment of prisoners.
25 (3) the offense of murder was committed on the victim who was
26 killed while engaged in the performance of his official duties or
27 because of the exercise of his official duties as a judicial officer or
28 former judicial officer, prosecuting attorney or former prosecuting
29 attorney, juror or former juror, or witness or former witness.
30 (4) the offense of murder was committed by a person who had
31 previously been convicted of murder in the first degree.
32 (5) the offense of murder was committed by the defendant
33 pursuant to a contract, agreement, or understanding by which he
34 was to receive money or anything of value in return forcommitting
35 the murder.
36 (6) the offense of murder was committed for the purpose of
37 avoiding, interfering with, or preventing the lawful arrest or effect-
-38 ing an escape from custody in a place of lawful confinement, of the
39 defendant or another.
40 (7) the offense of murder was a crime which involved serious
41 physical abuse of the victim prior to death.
42 (8) the offense of murder was committed as part of course of
43 conduct involving the killing of or the attempt to kill two or more
44 persons by the defendant.
45 (9) the offense of murder was committed by means of a destruc-
-46 tive device, bomb, or explosive planted, hidden, mailed, delivered,
47 or concealed in any place, area, dwelling, building or structure and
48 the defendant knew or reasonably should have known that his act
49 or acts would create a grave risk of death to more than one person.
50 (b) the mitigating circumstances shall be any factors proffered by
5 I the defendant or the state which are relevant in determining wheth-
-52 er to impose a sentence less than death, including any aspect of the
53 defendant’s character, propensities, or record and any of the cir-
-54 cumstances of the offense, including but not limited to the follow-
-55 ing:
56 (1) the defendant has no significant history of prior criminal
57 convictions.
58 (2) the victim was a participant in the defendant’s conduct or had
59 consented to it.
60 (3) the offense was committed while the defendant was under
61 extreme duress or under the domination of another.
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62 (4) the offense was committed while the capacity of the defend-
-63 ant to appreciate the criminality of his conduct or to conform his
64 conduct to the requirements of the law was impaired as a result ofa
65 mental disease or defect, intoxication or drug use, which was
66 insufficient to establish a defense to the offense but which substan-
-67 tially affected his judgement.
68 (5) the age of the defendant at the time of the offense.
69 The statutory instructions as determined by the court to be
70 warranted by the evidence shall be given in charge and in writing to
71 the jury for its deliberation. The jury, if its unanimous verdict be a
72 recommendation of death, shall designate in writing, signed by the
73 foreman of the jury, the aggravating circumstance or circum-
-74 stances which it found beyond a reasonable doubt and that the
75 aggravating circumstance or circumstances it found outweigh any
75 mitigating circumstance or circumstances.

1 SECTION 17. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 55, the following section:
3 Section 55 A. Where, upon a trial by jury, a person is convicted
4 of a crime which is punishable by death, a sentence of death shall
5 not be imposed unless the unanimous jury verdict includes a find-
-6 ing ofat least one statutory aggravating circumstance and a finding
7 that the aggravating circumstance or circumstances outweighs any
8 mitigating circumstance or circumstances and a recommendation
9 that such a sentence of death be imposed. Where such findings are
10 made and a recommendation of death is made, the court shall

I I sentence the defendant to death. Where a sentence of death is not
12 recommended by the jury, the court shall sentence the defendant to
13 life imprisonment as provided by law.

1 SECTION 18. Chapter 279 of the General Laws is hereby
2 amended by inserting after section 56 the following section:
3 Section 56A. (a) Whenever the death penalty is imposed, and
4 upon the judgment becoming final in the trial court, the sentence
5 shall be reviewed in the supreme judicial court. The clerk of the
6 trial court, within ten days after the imposition of sentence shall
7 transmit the entire record and transcript to the supreme judicial
8 court together with a notice prepared by the clerk and a report by
9 the trial judge. The notice shall set forth the title and docket

10 number of the case, the name of the defendant and the name and
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11 address of his attorney, a narrative statement of the judgment, the
12 offense, and the sentence imposed. The report shall be in a form
13 prepared and supplied by the supreme judicial court and shall
14 include such information as may be required by the court. An
15 opportunity to examine and then submit written comments on said
16 report shall be given to counsel.
17 (b) the supreme judicial court shall consider the punishment as
18 well as any error enumerated by way of appeal.
19 (c) with regard to the sentence, the supreme judicial court shall
20 determine (1) whether the sentence of death was imposed under the
21 influence of passion, prejudice or any other arbitrary factor, (2)
22 whether the evidence supports the jury’s finding of a statutory
23 aggravating circumstance as defined in section fifty-four A and the
24 jury’s finding that the statutory aggravating circumstance out-
-25 weighed any mitigating circumstance, and (3) whetherthe sentence
26 of death is excessive or disproportionate to the penalty imposed in
27 similar cases, considering both the crime and the defendant and
28 including the consideration those cases in which a sentence of life
29 imprisonment was imposed as well as those cases in which a
30 sentence of death was imposed.
31 (d) both the defendant and the commonwealth shall have the
32 right to submit briefs within the time provided by the supreme
33 judicial court, and to present oral argument to said court.
34 (c) the supreme judicial court may include in its decision a
35 reference to similar cases which it took into consideration. In
36 addition to its authority regarding correction of errors, the said
37 court shall have authority to (1) affirm the sentence of death, or (2)
38 set the sentence aside and remand the case for resentencing by the
39 trial judge based on the record and argument of counsel. The
40 records of any similar cases referred to by the supreme judicial
41 court in its decision, and the extracts thereof shall also be provided
42 to the resentencing judge for his consideration.
43 (/) the sentence review and appeal shall be consolidated for
44 consideration. The court shall render its decision on legal errors
45 enumerated, the factual substantiation of the verdict and the valid-
-46 ity of the sentence.

1 SECTION 19. This act shall take effect on January 1, 1983 and
2 shall apply to those offenses committed on or after the effective
3 date.
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