
SENATE No. 594

Department of the Attorney-General

To the Honorable Senate, State House.

Gentlemen : You have requested my opinion upon the
following questions in connection with House Bill Ho. 285:

Cftc Commontocaltli of cpassacluisctts.

1. How far, if at all, have the provisions of sections 47 and 57
of Part 2 of chapter 463 of the Acts of the year 1906 been affected,
modified or changed by the enactment of subsequent legislation and
in particular by sections 15 and 16 of chapter 784 of the Acts of
the year 1913?

2. If the House Bill No. 285 now pending in the Senate, amended
by inserting after the word “ who ”, in the first line, the word
“wilfully ”, and by inserting after the word “ six ”, in line 5. the
words “ and acts in amendment of the said sections or in addition
to them ” is enacted into law, will it render the officers and agents
of railroads incorporated in this and in other states liable to the
proposed penalty if an extension of the railroad line be made,
wholly within another state and in compliance with the laws of said
state or by the direction of the authorities of said state but without
the authority described in section 47 of Part 2 of chapter 463 of
the Acts of the year 1906?

3. Would the provisions of said proposed act if enacted into law
render the officers and agents of a railroad corporation, organized
in this and in other states, liable to the proposed penalty if said
corporation continues to hold in its treasury within this or within
another state the stock or bonds of other corporations which it holds
in accordance with and by authority of the laws of such other state?

4. Would the officers and agents of a railroad company which
has outstanding its own bonds together with the bonds of other rail-
road companies guaranteed by it to a greater aggregate amount
than the amount of its capital stock be liable to penalty under the
provisions of the proposed law before mentioned?
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Sections 47 and 57 of part II of chapter 463 of the Acts
of 1906, being the sections referred to in your first question,
provide as follows:

Section 47. If a railroad corporation owning a railroad in this
commonwealth and consolidated with a corporation owning a rail-
road in another state increases its capital stock, or the capital stock
of such consolidated corporation, except as authorized by this act,
without authority of the general court, or without such authority
extends its line of railroad, or consolidates with any other corpora-
tion, or makes a stock dividend, the charter and franchise of such
corporation shall be subject to forfeiture.

Section 57. A railroad corporation, unless authorized by the
general court or by the provisions of the following five sections,
shall not directly or indirectly subscribe for, take or hold the stock
or bonds of or guarantee the bonds or dividends of any other cor-
poration; and the amount of the bonds of one or more other cor-

porations subscribed for and held by a railroad corporation, or guar-
anteed by it conformably to special authority of the general court
or the authority given in said sections, with the amount of its own

bonds issued in conformity with sections forty-eight and forty-nine,
shall not exceed at any time the amount of its capital stock actually
paid in in cash.

Taking up your first question, the provisions of section
47 prohibiting a railroad corporation owning a railroad in
this Commonwealth and consolidated with a corporation
owning a railroad in another State from increasing its capi-
tal stock or the capital stock of such consolidated corporation
except as authorized by said chapter 463 or by authority
obtained from the General Court, are affected and modified
by that part of sections 15 and 16 of chapter 784 of the Acts
of 1913 which authorizes a railroad corporation, with the
approval of the Public Service Commission, to issue shares
of capital stock for the purpose of funding its floating debt
or for any other lawful purpose. lam aware that provisions
of a similar character were to be found in section 65 of
part II of chapter 463 of the Acts of 1906, but the provi-
sions of the act of 1913 in this respect are broader and more
clearly express the purposes for which the capital stock of
such a corporation may be issued.

Section 47 is also affected and modified by that part of
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section 16 of chapter 784 of the Acts of 1913 to the effect
that the provisions of said section 16 shall not require

*

a railroad corporation which is incorporated under the laws of one
or more other states or foreign countries, as well as under'the laws
of this commonwealth, to apply to the commission for approval
of the issue of shares of capital stock or bonds, notes or other evi-
dences of indebtedness for the sole ultimate purpose of providing
funds for additions to or improvements of property of such corpo-
ration or of any corporation controlled by it through lease or stock
ownership, if such property has a situs in another state or country
by the laws of which such railroad corporation is authorized to
operate a railroad therein and to make such additions to or improve-
ments of such property, nor to apply to the commission for ap-
proval of the issue of shares of capital stock, bonds, notes or other
evidences of indebtedness for paying, funding or refunding in-
debtedness incurred for such ultimate purpose.

Section 57 is affected by chapter 620 of the Acts of 1908,
which provides that:-

In computing the amount of cajutal stock of a railroad corpora-
tion, electric railroad, street railway or elevated railway company
for the purpose of determining the maximum amount of bonds,
coupon notes or other evidences of indebtedness, payable at periods
of more than twelve months after the date thereof, under the pro-
visions of sections forty-eight, fifty-seven and sixty-six of Part 11,
or of section one hundred and eight of Part 111, of chapter four
hundred and sixty-three of the acts of the year nineteen hundred
and six, and under any similar provisions of any special acts limit-
ing the amount of such securities, which a railroad corporation, an
electric railroad, a street railway or elevated railway company may
issue, to the amount of its capital stock at the time actually paid in,
there shall he added to the par value of the capital stock all cash
premiums paid into the corporation on all shares issued by such
corporation or company subsequent to July ninth, eighteen hundred
and ninety-four, under the provisions of chapter four hundred and
sixty-two of the acts of the year eighteen hundred and ninety-four
pr of any similar provisions of law, and the maximum amount of
such bonds, notes and other evidences of indebtedness which such
corporation or company, unless expressly authorized by its charter
or by special law, may issue with the approval of the board of
railroad commissioners, shall be limited to the aggregate amount of
its issued and outstanding capital stock, determined as provided in
this act, and actually paid into its treasury.
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It may be noted that by the provisions of section 57 “ the
amount of the bonds of one or more other corporations sub-
scribed for and held by a railroad corporation or guaranteed
by it conformably to special authority of the general court
or the authority given in said sections, with the amount of its
own bonds issued in conformity with sections forty-eight and
forty-nine, shall not exceed at any time the amount of its
capital stock actually paid in in cash.” The phrase “ actually
paid in in cash ” evidently left an open question as to whether
the amount of bonds was to be computed only on the par
value of stock sold for cash, or whether the money paid in to
the corporation as premiums on shares of capital stock sold
by it should be added to the par value of tie stock as a basis
of computation. It is probable that chapter 620 of the Acts
of 1908 was enacted for the sake of clarity, simply to settle
whatever question had arisen upon the phraseology of sec-
tion 57 as originally enacted.

Section 57 provides that “ a railroad corporation, unless
authorized by the general court or by the provisions of the
following five sections, shall not directly or indirectly sub-
scribe for, take or hold the stock or bonds of or guarantee the
bonds or dividends of any other corporation.” This part of
section 57 is modified and amended by section 6 of part II
of chapter 725 of the Acts of 1912. By said section 6it is
provided that,

A railroad corporation may acquire, hold, vote, sell, and negotiate
the stock and securities of terminal companies now or hereafter or-

ganized under the laws of this commonwealth, and may guarantee
the bonds of such companies. A railroad corporation may also
acquire, hold, maintain and operate steamship companies, ferries,
ferry boats and docks.

That part of section 57 last above quoted is further modi-
fied and amended by the clause of section 16 of chapter 784
of the Acts of 1913 to the effect that,

Except for such ultimate purpose, such a railroad corporation
shall not hereafter without the approval of the commission issue
any shares of capital stock, or any bonds, notes or other evidences
of indebtedness payable at periods of more than twelve months after
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the date thereof, in exchange for or to pay for shares of capital
stock, notes, bonds or other evidences of indebtedness of any other
corporation which are hereafter acquired or contracted for; but if
the acquisition or holding of such securities by such railroad cor-
poration shall be authorized by the laws of any state or country
in which it has been incorporated, and shall also be permitted by
the laws of the state or country in which such other corporation has
been incorporated, the commission may authorize the acquisition of
such securities by such railroad corporation, and may approve the
issue of shares of capital stock, bonds, notes or other evidences of
indebtedness by such railroad corporation in exchange for or to
pay for such securities, provided that the commission shall find
that such acquisition and the terms thereof are consistent with the
public interest.

The last clause of section 57 provides that “ the amount
of the bonds of one or more other corporations subscribed for
and held by a railroad corporation, or guaranteed by it con-
formably to special authority of the general court or the
authority given in said sections, with the amount of its own
bonds issued in conformity with sections forty-eight and
forty-nine, shall not exceed at any time the amount of its
capital stock actually paid in in cash.” This clause is modi-
fied and amended by section 15 of chapter 784 of the Acts
of 1913, wherein it is provided that bonds, notes or other
evidences of indebtedness may be issued by any railroad cor-
poration to an amount that does not exceed twice the amount
of capital stock actually paid in at the time, as determined
under the provisions of chapter 620 of the Acts of 1908.

Section 47 is in force so far as it relates to the operations
of a consolidated railroad corporation within the Common-
wealth. It is amended to the extent indicated above as to
the operations of such a corporation outside the Common-
wealth for the purpose of providing funds for additions to
or improvements of the property of such corporation or its
leased lines or lines acquired by stock ownership in another
state or country, and in accordance with the law of such
other state or country. Section 47 as originally enacted
and as modified by subsequent enactment does not seek to
make acts done outside the limits of the Commonwealth
punishable criminally in this Commonwealth, but imposes
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as a condition upon which authority to act and do business
is conferred upon a corporation owning a railroad in this
Commonwealth and consolidated with a corporation owning
a railroad in another state, that if the things prohibited by
this section are done by the corporation its charter and
franchise in this Commonwealth shall be subject to for-
feiture.

Section 57 is modified as to all railroad corporations as
to the amount of bonds or other evidences of debt they may
issue or guarantee. This section, as I have already shown,
is greatly modified as to its effect upon the operations of a
railroad corporation organized in this and another state.
As affected, modified and amended by later legislation it
now reads substantially as follows:

Section 57. A railroad corporation, unless authorized by the
general court or by the provisions of the following five sections or
by section six of chapter seven hundred and twenty-five of the acts
of the year nineteen hundred and twelve, shall not directly or in-
directly subscribe for, take or hold the stock or bonds of or guar-
antee the bonds of any other corporation, except that a railroad
corporation organized under the laws of this commonwealth and
any other state or country may, with the approval of the public
service commission, acquire the stocks, bonds, notes or other evi-
dences of indebtedness of any other corporation if the acquisition
or holding of such securities by such railroad corporation shall be
authorized by the laws of any state or country in which it has been
incorporated, and shall also be permitted by the laws of the state or
country in which such other corporation has been incorporated; and
with the approval of said commission may issue shares of capital
stock, bonds, notes or other securities in exchange for or to pay
for such securities; and any railroad corporation organized under
the laws of this commonwealth may issue its bonds, notes or other
evidences of indebtedness to an amount which when added to the
amount of all its then outstanding bonds, notes or other evidences
of indebtedness shall not cause the aggregate amount of all its
bonds, notes and other evidences of indebtedness to exceed twice
the amount of the capital stock of the corporation actually paid in
at the time, as determined under the provisions of chapter six hun-
dred and twenty of the acts of the year nineteen hundred and eight.

I have taken up this matter at length hoping to make
clear the very important modifications that have been made
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in sections 47 and 57 of Part II of chapter 463 of the Acts
of 1906, in response to your first question.

Taking up your second question: It is an elementary
principle that laws have no extra-territorial effect. The
sphere of operation of the statutes of this Commonwealth is
co-terminous with the boundaries of the state, and this rule
applies to statutes relating to a corporation organized here
and in another state or country and consolidated into a
single corporate body. This principle is applied to statutes
that relate to a consolidated corporation of the kind referred
to, and has been thoroughly discussed by our Supreme Judi-
cial Court in the case of Attorney-General v. New York,
Neiv Haven cl Hartford li.R. Co., 198 Mass. 413. In that
case the railroad company, being organized under the laws
of this Commonwealth and of the State of Connecticut,
claimed that certain statutes of the State of Connecticut
gave it authority to do certain acts in this Commonwealth.
The court, speaking by Chief Justice Knowlton and dis-
cussing the relations of the corporation to the respective
states in which it was organized, said;

It is a foreign corporation in neither of them. It is a domestic
corporation in each of them. It is a single corporation in most
of its features. In other features it is two corporations acting to-
gether as one. It is a single corporation with two parents who live
apart and act independently, each having absolute control in his
own domain. It owes allegiance and is subject alike to each, and
is dependent upon each alike for future favors.

In the further discussion of the case the court said

“ By the general law railroad corporations created by two or more
States, though joint in their interests, in the operation of their roads,
in the issue of their stock, and in the division of their profits, so as
practically to be a single corporation, do not lose their identity;
and each one has its existence and its standing in the courts of
the country, only by virtue of the legislation of the State by which
it is created. The union of name, of officers, of business and of
property does not change their , distinctive character as separate
corporations.” . . . In Muller v. Dows, 94 U. S. 444, 447, the court
said of a similar consolidation: “ The two companies became one.
But in the State of lowa that one was an lowa corporation existing
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under the laws of that State alone. The laws of Missouri had no
operation in lowa.”

The court further said:

Massachusetts cannot grant this corporation franchises to be
enjoyed and exercised in Connecticut, which are contrary to the
laws of Connecticut; for the corporation in each State is a domestic
corporation, and as such it is governed by the laws of the State of
its creation in all that it does within that State. We think it plain
that, in the different provisions of the statutes of Massachusetts to
which we have referred, the Legislature intended to retain control
of the consolidated corporation as a domestic corporation in every-
thing that it might do within this Commonwealth, and that, in
recognizing its right to receive franchises and acquire property in
Connecticut, it did not give it an implied right to receive any fran-
chise in Connecticut to be enjoyed or exercised in Massachusetts
in violation of the laws or public policy of this Commonwealth.

The language of the court in this case sufficiently ampli-
fies the principle above mentioned, that our laws do not
have fopce beyond the limits of the Commonwealth. lam
therefore "of the opinion that your second question must be
answered in the negative.

Taking up your third inquiry, the answer to the second
question clearly foreshadows the answer to the third. The
Legislature may impose the proposed penalties for acts done
in this Commonwealth but it cannot penalize acts done
in another state, and most assuredly cannot make criminal
here acts done in another state in conformity with the laws
of that other state.

Turning now to your, fourth inquiry, it would perhaps be
sufficient to say that it is answered by the statement of the
modifications that have been made in section 57 as above set
forth. The provisions of that section limiting the amount
of bonds, notes and other evidences of indebtedness that may
be issued by a railroad corporation, including bonds, notes
and other evidences of debt of any other corporation guaran-
teed by such railroad corporation, to the amount of its capital
stock actually paid in in cash, are wholly inconsistent with
the provisions of section 15 of chapter 784 of the Acts of
1913, fixing the limitation of the issue and guaranty of evi-
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dences of indebtedness at twice the amount of the capital
stock of the corporation actually paid in at the time. The
later enactment therefore stands. The proposed bill if en-
acted in its present form will relate to sections 47 and 57
as they now stand, and not as they were originally enacted.

In this state of the law and with the proposed bill in its
present form it is my opinion that your fourth question
must be answered in the negative.

Very truly vours,

THOMAS J. IiOYJSTTOK
Attorney-General.




