
HOUSE No. 426
Bill accompanying the petition of Theodore Hoague and others

for a revision of the laws relative to arrest in civil process and to
proceedings against debtors. Joint Judiciary. January 12.

AN ACT
To abolish Arrest and to provide for a Supplementary

Proceeding in Civil Actions.

Be it enacted hy the Senate and House of Representatives
in General Court assembled, and hy the authority of the
same, as folloius:

1 Section 1. Xo person shall hereafter be arrested in
2 any civil action except as hereinafter provided.

1 Section 2. A judgment creditor or person in his
2 behalf may file a copy of an execution issued against any
3 person or persons, so long as it remains unsatisfied in
4 whole or in part, in any police, district or municipal
5 court, or with any trial justice in the county in which
6 the debtor lives or has his usual place of business or
7 employment, and a summons may thereupon issue
8 requiring said debtor to appear at the time and place
9 therein named, and submit to an examination relative to

10 his property or ability to pay.
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11 Such summons may be served by an officer qualified to
12 serve civil process, by delivering an attested copy of the
13 summons to the debtor, or by leaving it at his last and
14 usual place of abode, not less than three full days, exclu-
-15 sivc of Sunday and legal holidays, before the time fixed
1(5 for the examination.

2 for, may be postponed from time to time at the discre-
-3 tion of the court, and if the debtor fails to appear at the
4 time fixed, the hearing may proceed in his absence.
5 If the judgment debtor appears, he shall be examined
6 on oath as to his property or ability to pay, and such

7 examination, when completed, if in writing, shall be

8 sio-ned and sworn to by the debtor, and filed with the
9 court.

The examination may be oral or in writing, in the dis-

cretion of the court, and either party may introduce

additional evidence. If the debtor fails to appear at the

time and place named in the summons, upon proof of the
service by the return of the officer, or if the debtor fails
to appear at any adjournment of the hearing, the court

may issue a capias to bring the debtor before it forthwith

to answer as for contempt, or may make such other order
for the appearance of the debtor before the court as it

deems best, which capias or order may be served by an

officer qualified to serve the execution.
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An arrest shall not be made after sunset upon a capias

unless it is specially authorized therein for cause.

A debtor so brought before the court shall be entitled
to a speedy hearing on the matter of contempt, unless

the court otherwise orders. The officer having custody

of the debtor shall remain in attendance until excused by
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1 Section 3. The examination, or the time fixed there-

the court.27
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1 Section 4. If the court finds the debtor not guilty of
2 contempt he shall be discharged from custody, and the
3 examination of the debtor as to his property or abilit}'' to
4 pay shall proceed forthwith, unless the court otherwise
5 orders.
6 If the court finds Ihe debtor guilty of contempt, he
7 may be sentenced to imprisonment in the common jail
8 for a term not exceeding thirty days, and the original
9 proceedings shall be continued by the court to such time

10 as wr ill enable the debtor to appear.

1 Section 5. If the court is satisfied that the debtor has
2 property not exempt from being taken on execution, the
3 court may order that he produce it, or so much thereof
4 as may be sufficient to satisfy the judgment and costs of
5 these proceedings, so that it may be taken on the
6 execution : or the debtor may be required to execute,
7 acknowledge if necessary, and deliver to the judgment
8 creditor, or to a person in his behalf, a transfer, assign-
-9 ment or conveyance thereof, in such form as the court

10 may order ; or the debtor may furnish bond with surety or

11 sureties approved by the creditor or by the court,
12 conditioned to pay the creditor the full amount due on
13 the judgment and all costs in such time as the court may
14 order; or if upon examination into the circumstances of
15 the debtor the court is satisfied that the debtor is able to
16 pay the judgment in full or by partial payments from
17 time to time, it may, after first allowing the debtor out
18 of his income a reasonable amount for the support of
19 himself and family, which amount need not be stated,
20 enter an order, fixing the time, place and amount of pay-
-21 ments to be made by the debtor on said judgment out of
22 his income in excess of said allowance, and the court.
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23 upon request, may continue the case for proof of com-
-24 pliance with such order.
25 If the debtor fails to obey the order of the court, he
26 may be committed to the common jail as for a contempt
27 until he complies therewith.

1 Section 6. The debtoi' may redeem real property
2 within one year, and personal property within sixty
3 days from the date of such transfer, assignment or con-
-4 veyance, upon payment of the judgment and costs, and
5 the necessary expense actually paid by the creditor for the
6 care or custody of such property. If such property is not
7 redeemed it shall be sold forthwith at public auction,
8 unless in the ti’ansfer, conveyance or assignment thereof
9 it was otherwise provided, and the proceeds, after de-

-10 ducting the expenses of such sale, shall be applied to the
11 payment of said judgment and costs, and the excess, if
12 any, remaining after such payments, shall be paid to the
13 debtor ; or the creditor may take said property at a valu-
-14 tion to be fixed by the debtor in the transfer, assignment
15 or conveyance and apply such amount in payment as
16 aforesaid.
17 The creditor may refuse to accept a transfer or assign-
-18 ment or conveyance, and his refusal thereof shall not
19 impair his right to have his execution satisfied in whole
20 or in part by a levy on other property in the manner
21 provided bylaw. If the execution, after such transfer,
22 assignment or conveyance has been made, and before
23 the sale of the property conveyed thereby, is satisfied in
24 full by levy or otherwise, the court shall order that the
25 creditor reconvey said property to the debtor upon such
26 terms or conditions as it may determine.

1 Section 7. If the debtor complies with all orders ot
2 the court, or if the debtor appears at the time fixed tor
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3 examination or at any adjournment thereof, and the

4 creditor does not appear at such time, unless the court
5 allows further time, the proceedings shall be dismissed,
6 and the creditor shall not within one year from the date

7 of such dismissal, make application for the further exam-

-8 ination of the debtor upon the same cause of action or

9 any part thereof, unless the court otherwise orders.

1 Section 8. There shall be no appeal from a judg-
-2 ment or order of court in these proceedings except as
3 expressly provided in section nine of this act.

1 Section 9. At any time pending the examination of
2 the debtor, the creditor or person in his behalf may
3 allege charges, to wit:
4 First. That, since the debt was contracted or the
5 cause of action accrued, the debtor was fraudulently
6 conveyed, concealed or otherwise disposed ot a whole or

7 or a part of his property, with intent to secure it to his
8 own use or defraud his creditors; or,

9 Second. That, since the debt was contracted or the
10 cause accrued, the debtor has hazarded his money or
11 other property to the value of one hundred dollars or
12 more in some kind of gaming prohibited by the laws of
13 this commonwealth; or,
14 Third. That, if the action was founded on contract,

15 the debtor contracted the debt with intent not to pay it;
16 or,

17 Fourth. That the debtor is an attorney-at-law or a
18 person, member of a firm agency or association engaged
19 in the business of collecting money; that the debt upon
20 which the judgment on which the execution issued was
21 recovered was for money collected by the debtor for the
22 creditor, and that said debtor unreasonably neglects to
23 pay it.
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24 Such charges shall be in writing subscribed and sworn
25 to by the creditor or a person in his behalf; the charges
26 shall be considered in the nature of an action at law, to
27 which the debtor may plead that he is guilty or not
28 guilty, and the court may thereupon hear and deter-
-29 mine the same. The creditor shall not upon the hearing
30 give evidence of a charge which is not made or tiled as
31 as herein provided, nor of a fraudulent act of the debtor
32 which was committed more than three years before the
33 commencement of the original action.
34 If the court finds that the debtor is guilty of the
35 charges so alleged he shall be sentenced to imprisonment
36 in the common jail for not more than one year.
37 A party aggrieved by a judgment rendered under the
38 provisions of this section may appeal to the superior
39 court in like manner as from the judgment of a trial jus-
-40 tice in civil actions.
41 The proceedings for the examination of the debtor as
42 to his property or ability to pay shall be continued by
43 the court to enable the debtor to appear.
44 The provisions of this act shall not apply to the pay-
-45 ment by the debtor of a debt for necessaries, or a debt
46 due on any execution on which he has previously been
47 summoned to appear under the provisions of this chap-
-48 ter, nor of a reasonable fee for counsel relating to the
49 proceedingi

1 Section 10. A person imprisoned under this act
2 shall be discharged from custody on payment in full
3 to the creditor of the amount of the judgment, together
4 with all costs of these proceedings, or upon giving to the

5 creditor a bond with sufficient surety or sureties, to be

6 approved by the creditor, or his attorney, or the court,
7 conditioned that he shall pay to the creditor the full
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amount duo on the judgment with the costs of these pro-
ceedings, within sixty days from date of such discharge.

Section 11. The court maj r issue a writ of habeas
corpus to bring before it for hearing or for the purpose
of giving bond a debtor who has been imprisoned under
the provisions of this act.

Section 12. Upon the commencement of any pro-
ceedings under this act in a police, district or municipal
court, there shall be paid to the clerk, if any, of such
court, otherwise to the justice thereof, an entry fee of
three dollars, which shall be in payment of all summonses
and certificates required in such proceedings.

Section 16. Except as provided in the preceding
section and in section fourteen, the fees under the pro-
visions ot this act shall be paid in advance as follows :

lor approving or disapproving sureties, two dollars ; for
a writ of habeas corpus mentioned in section eleven, one
dollar, which shall be paid by the debtor.

2 of this act shall be as follows: for the service of the
3 summons and the fees allowed for travel the same as for
4an original summons in an action at law; for the service
5 of a writ of habeas corpus mentioned in section eleven,

6 one dollar, and the fee allowed for travel upon the
7 service of a summons; for the service of a capias, three
8 dollais, and the fee allowed for travel in an action
9 at law

Section !•>. hees received under the provisions of
this act by a police, district or municipal court shall be
considered as received for civil business, and shall be

1 Section 14. The fees ot officers under the provisions
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4 accounted for and paid by the clerk of said court, if any,
5 otherwise by the magistrate thereof, to the treasurer of
6 the county in which such court is held ; but, in the county
7 of Suffolk, such fees shall be accounted for by the clerk
8 and paid to the collector of the city of Boston.

1 Section 16. The court may, at any time, upon
2 written notice to the opposite party, or to his attorney
II of record, revise, modify, or suspend any order made in
4 any proceedings under the provisions of this act.

1 Section 17. Section eighty of chapter one hundred
2 and sixty-seven, in so far as it relates to an arrest, and
3 chapiter one hundred and sixty-eight, of the Revised
4 Laws, and all acts or parts of acts amendatory thereof, and
5 all acts or parts of acts inconsistent herewith are hereby
6 repealed :provided , however , thatnothing contained herein
7 shall alfect proceedings in which there shall have been an
8 arrest of the body on an execution or mesne process, nor
9 to release from liability the part ies to any recognizance

10 or bail given in such cases, prior to the time when this
11 act takes effect.

1 Section 18. This act shall take effect on the first
2 day of September, in the year of our Lord, nineteen
3 hundred and fifteen.


