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Boston, Jan. 13, 19 i

To the Honorable Senate and House of Representatives in General Court
assembli

At the legislative session of 1914 the following resolve wa
adopted:

Chap

Resolve to provide for Certain Investigations relating to the
Placing of the Ice Business under Public Regulation.

Resolved, That the attorney-general, the board of gas and electric light
commissioners and the public service commission shall 1
to investigate the feasibility and desirability in the public interest of
placing the business of supplying ice under state supervision and control
and also the expediency, in the public interest, of permitting eleotr

light and powc
and selling
exceeding twenty-five hundred dollars, as may be approved by the gov
and comic
second Wednesday of January. [Approved J

Pursuant to this resolve the commission organized by the
General, Thomas J. Boynton, as chair-choice of the Attorney-General, i nomas j. noynton, as cnair-

ond Alonzo R- Weed as secretary, and has made theman and Alonzo n-. *vecu scucwp, auu jws cue

directed by the resolve. In connection therewith
investigation j

it has given two public hearings to all persons interested. Due
ngs was given in newspapers published innotice oi uicbo _

* °

lii c j.u„ 1sir vest cities of the Lommonweaith, and by man toall of

CjH Commontoealtf) of Q@assacljusetts.

REPORT OF THE SPECIAL COMMISSION ON THE
PUBLIC REGULATION OF THE ICE BUSINESS.
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the mayors of every city and the selectmen of all towns whose
population exceeded five thousand; to the ice dealers of the
Commonwealth so far as known; to all electric companies and
to all other persons known to be interested in the subject of
the inquiry. The hearings were largely attended, and the
questions raised by the resolve were fully discussed both by
those favoring and those opposing the recommendation of any
legislation. In addition to these hearings the commission has
conducted an independent investigation. It has also been
aided by the material and information gathered by the At-
torney-General in connection with the investigation conducted
by him in 1913 under an order of the House adopted at the
legislative session of that year.

The investigation of the Attorney-General ordered in 1913 was
due to a shortage of ice and increase in the retail price of ice,
which was acutely felt prior to the close of the legislative
session of that year. The result of his investigation was re-
ported to the Legislature of 1914. There were also submitted
two bills: one, authorizing the Metropolitan Park Commission
to fix the selling price to families for ice taken from water
owned by the Commonwealth or under the control of the park
commission; and the other, providing that all persons, firms or
corporations engaged in the business of harvesting, manu-
facturing, storing, selling, distributing or otherwise dealing in
ice shall be subject to the laws relating to the manufacture and
sale of gas and electricity, and that gas and electric companies
may be authorized to engage in the business of manufacturing,
harvesting, storing, selling, distributing and delivering ice.
The first bill failed of passage; and in place of the second bill,
the legislative committee, to which it was referred, reported the
resolve directing this investigation.

As a result of its investigation the commission submits its
report as follow

Natural Ici

Ice is obtained for the market either by harvesting the
natural product or by making it artificially. In the investi-
gation conducted by the Attorney-General, it appeared that the
total available supply of ice for 1913 of one hundred and
forty-nine dealers in thirty-five cities and towns, including both
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ice harvested within the Commonwealth and that harvested
outside, was about 1,600,000 tons. For the same year the
amount ol manufactured ice does not appear to have exceede
5 2 P er cent, of the natural ice. It, therefore, seems safe to
conclude that at present the ice business of Massachusetts
one of natural ice.

Natural ice is produced, harvested and sold under a large
variety of conditions. The weather affects to a substantial
extent not only the supply for any given season but also the
cost of harvesting and storing the ice, and later the demand for
its use. The opportunity for obtaining an adequate supply and
the facilities for handling and storing it also differ widely for
different communities. Some ice, especially in the smaller
cities and larger towns, is cut from ponds or lakes within or
near the communities where it is sold. Some companies confine
their business solely to harvesting and storing ice for shipment
and delivery to the retail dealers. Others are engaged solely
in the distribution of ice. The ice used in the city of Boston
appears to be harvested within a radius of 100 miles, and in the
other cities of the Commonwealth within a much shorter
radius. It is possible to ship a large amount, which is cut and
stored in New Hampshire, to all points reached by the Boston
& Maine Kailroad; but existing freight rates seem to make it
impracticable to deliver ice from northern points to the south-
erly'part of Boston and its suburbs. The same is doubtless
true of other cities. Ice so shipped is loaded directly from the
cars on the delivery wagons.

Considerable of the retail distribution of ice appears to be in
the hands of “independent” dealers, so called, as distinguished
from the regular dealers. These men do not harvest or store
ice but buy it from the regular dealers from day to day, and
peddle it wherever customers can be found, usually in the
poorer sections of the cities and large towns during hot weather.

These hawkers or peddlers are commonly their own employers,
owning but the teams in which the ice is peddled, and using
wagons which are not made solely for this business. They
„ i,r o-e continuously throughout the year in the sale of

Faiciy

ice but utilize their teams tor such other purposes as may from
time to time seem most profitable. This class of dealers is
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rapidly increasing in number. It was stated that in the city
of Boston there are seven companies regularly engaged in the
ice business, and that there are something like three hundred
and fifty of the so-called “peddlers.” Even of the regular
dealers not over 30 per cent, appear to be incorporated.

With respect to the cost of harvesting, storing and dis-
tributing ice, while the commission has not been able to make
an exhaustive study of this subject, yet it is satisfied that the
problems involved in harvesting and storing ice are entirely
different from those attendant upon its distribution. The in-
vestment necessary for harvesting and storing natural ice is
relatively small. The labor cost is also relatively small,
although there appears to be a wide variation in this respect
as between different localities and producers, and also in the
same locality as between different seasons or different parts of
the same season, due to weather conditions. So far as railroad
transportation is required to bring the ice to a market, this
is, of course, a definite and easily determined item.

The distribution of ice involves not only a substantial in-
vestment but a large labor cost, especially in retail delivery,
and a large indeterminate loss from shrinkage. It is estimated
that the distribution cost in the retail sale of ice is from 75 to
SO per cent, of the total cost. In other words, if the retail
price is 25 cents a hundred pounds delivered, or at the rate of
$5 a ton, it will be unprofitable unless the ice can be sold at
the platform, where it is loaded on the delivery wagons at or
about $l. So far as the element of shrinkage is concerned,
there seems to be no reliable data or even agreement among
the dealers themselves. There is a shrinkage in the house,
during transportation, cutting and trimming for final delivery.
Its extent is dependent upon widely varying conditions, and
methods and care in handling the ice. One estimate was that
the total shrinkage averaged nearly 50 per cent. There is also
an economic waste in any attempt of two or more dealers
regularly to cover the same territory, making deliveries to
different sets of customers.
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The manufacture of ice is an industry of comparatively recent
growth. So far as the commission could learn, the business of
manufacturing ice has made but little headway in the Common-
wealth there appearing to be not over ten concerns making
ice for the market, with an aggregate capacity of about 400
tons a day. In this statement no account is taken of the
private refrigerating plants owned and operated by hotels,
markets, railroads, etc., some of which make ice in connection
therewith but not for general sale. In New York City, on the
other hand, manufactured ice seems to be displacing natural
ice. This seems to be true also of some of the other large

northern cities. But most of the ice-making plants are in the
southern States

Manufactured ice is of two general varieties, “can” and
plate” ice. The greater proportion of the ice manufactured

for the market at the present time is can ice. Can ice
originally required distilled water in its production, while plate
ice may be manufactured from “raw” water. Recent improve-
ments, however, in can ice machinery have made it possible to
use “raw” water in this proce:

The plant required for the manufacture of ice involves a
considerable investment far in excess of any investment required
for the harvesting and storing of natural ice. It is generally
estimated that the investment must amount approximately to
$l,OOO per ton of daily capacity; in other words, a plant which
can produce 100,000 tons of ice a year would cost approximately
$300,000. If such a plant is run continuously to its full

i be produced at a cost ofcapacity, it is claimed that
about $1 a ton, but in the actual operation of such plant ther
is a large fluctuation in the demand for its product, the demand

irse. many times greater than in winter.in summer 1
If such a plant should undertake to supply a considerable
proportion of the market, it would be necessary either to have a

capacity great enough to take care of the summer demand, or
to make, in addition, provision for storing ice. Unless such
provision for storage is made, the plant must necessarily be
operated with a low average efficiency for the entire year. If

Manufactured Ice
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on the other hand, storage is provided, this requires a con-
siderable investment, since manufactured ice can be stored
only in a house kept below freezing by artificial refrigeration.
Unless such refrigeration is employed, the ice disintegrates
rapidly, especially if it is can ice, or freezes together in a solid
mass. These features make the estimated cost of such storage
range from $3 to $5 a ton of capacity against the $1 to $1.50
required for the necessary investment for storage of natural
ice. Indeed, some evidence was offered at the hearing by those
familiar with the business of manufacturing ice in this Com-
monwealth going to show that it was necessary to sell such ice
at from $2 to $3 a ton at the platform, ready for loading upon
the wagons, to make the business profitable.

In view of these facts it seems to be a fair conclusion that a
manufactured ice plant is economically practical only as an
adjunct to a natural ice supply. Unless utilized in connection
with a natural ice business, to help take care of the warm weather
demand, experience has yet to demonstrate that manufactured
ice can successfully compete with natural ice in this market.

In all of the processes of ice making a substantial amount of
power is used, making this an important item of cost. When
ice making required the use of distilled water, steam power had
an advantage over other forms of power because steam was re-
quired in the distillation of water. But now that it is practi-
cable to use “raw” water, the question of power becomes
merely one of cost. It seems to be generally conceded that
electric power can compete with steam or gas engines only
where the electricity is available at very low rates, lower than
profitable to the ordinary central station except as an off-peak
load; and to insure low cost in ice making, an ice plant, or its
respective units, should be operated continuously. It appeared,
however, to be entirely possible to lessen or suspend the use or
power for a few hours each day with no substantial loss or
efficiency. This seems to make ice making a desirable load for
electric central stations. It also probably accounts for the
reported success of many small ice-making plants run in con-
nection with electric light plants throughout the middle west
and south.

Application of Electricity to Ice Making.
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The resolve requires the commission (1) “to investigate the
feasibility and desirability in the public interest of placing the
business of supplying ice under State supervision and control;
and (2) the expediency, in the public interest, of permitting
electric light and power companies to engage in the business of
manufacturing and selling ice

This investigation is a direct result of certain conditions exist-
ing in Fitchburg, which, if not typical, are at least similar to
conditions elsewhere in the Commonwealth. Early in 1913
there were two ice dealers in business in that city. One bought

out the other, and no one else came in to compete. In the
preceding year the retail price of delivered ice had been raised
from 30 cents to 35 cents a hundred and immediately after
this consolidation it was raised to 45 cents. So far as appeared
there has been no actual competition in the business in that
city since then. There are numerous ponds in Fitchburg and
its vicinity where the ice sold is harvested. It should also be
added that this dealer was said to have offered to sell ice to any
one at the platform, ready to load on delivery wagons, at $1 a ton.

In cities and towns it appeared to be not an uncommon
practice, where two or more dealers are in business, to divide
the territory, each enjoying a tacitly exclusive privilege within
his own territory free from interference by his competitors
There also appeared to be a general uniformity in the retail
prices charged in the same communities where two or more
dealers were engaged in the business, whether the territory was
divided between them or not. It was denied, however, that
there were any agreements tor division ot territory or as to

price. In this same connection certain of the facts found by
the Attorney-General in his investigation of 191.3are significant:

A very wide difference among the companies appears in different
localities" so that a consideration of the shortage throughout the Common-
wealth as a whole is of no definite value with reference to the action of
anv particular company in fixing prices. As to the rise in prices, the
tabulation shows that a comparatively small number of ice dealers handle
almost half the total supply in the Commonwealth. A striking feature
is that retail prices were not raised by dealers in 18 cities and towns

ner cent, of the total amount throughout the Common-

Occasion and Object of the Inquiry.
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wealth, although these dealers suffered a shortage in supply of 19.5 per
cent, under their 1912 supply. On the other hand, retail prices were
raised by dealers in 39 cities and towns, controlling 49 per cent, of the
total supply throughout the Commonwealth, who have reported a shortage
in their 1912 supply of 33.14 per cent. It is apparent that the mere
shortage of supply is not conclusive evidence of justification of increase
in the prices charged for this season. This is also shown by statements
of the companies themselves in reply to my request to state their own
reasons for justification for an increase. Of the companies inquired of,
11 made no answer; 60 claimed that the shortage was responsible; 23,
that there was an increase in the wholesale price to them; 2, the necessity
of purchasing outside the Commonwealth; and 18 claimed as a reason
the increased cost of business and of handling the ice.

The contention of those advocating public regulation, how-
ever, does not rest entirely upon a claim that competition has
failed to control price and to insure an adequate supply of ice.
It was urged at the hearings that the present methods employed
in producing and distributing ice are wasteful and inefficient;
that experience shows that in one year in every ten there is an
entire failure of the natural ice crop in Massachusetts, and in
every third year there is a shortage in the supply; that the
numerous small dealers have not sufficient forethought or
financial resource to arrange for a dependable supply at a
reasonable price; and that the burden of these conditions, both
as to price and supply, falls under present practices upon the
ice consumers. It was claimed that the imposition of State
regulation would furnish a remedy for high prices and wasteful
economic conditions by requiring full publicity; a consequent
stimulus to the ice dealers to improve the efficiency of their
operations; and by insuring to the consumers of ice, upon
complaint, a full inquiry into the facts by a disinterested
tribunal. This claim was supported by the experience of the
Commonwealth with the regulation of the gas and electric
companies. The belief that the same policy might be equally
beneficial in its results if extended to the ice business, and the
fact that the use of power in manufacturing ice might make
this an attractive adjunct to a business already under regula-
tion, seemed to be the basis for the proposition to authorize
electric companies to engage in the business of making and
distributing ice.
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Existing Law affecting the Subject of the Inquiry.
Certain statutes have already been enacted relating to the ice

business, and fall into two distinct classes: first, to safeguard
the purity of the supply; and, second, to secure to the public
a supply of ice at a reasonable price. The commission assumes
that it is beyond the scope of this investigation to consider any
change in the laws safeguarding the purity of the supply. In
fact, the laws seems to be ample for this purpose. Sections 59
to 61, inclusive, of chapter 75 of the Revised Laws, give the
State Department of Health authority, upon complaint of the
“ice cut from any pond or stream and sold or held for sale,
alleging that said ice is impure and injurious to health,” after
notice and a hearing, to “make such orders relative to the sale
of said ice as in its judgment the public health requires.”

In section 18 of chapter 26 of the Revised Laws cities are
authorized to “establish ordinances to secure the inspection
of ice sold within its limits and to prevent the sale of impure
ice.” Under this provision the city of Fitchburg recently
undertook, by ordinance, to regulate not only the sale of ice
but the retail price. The means for accomplishing this purpose
rested upon a requirement that the dealers should be licensed.
But by section 15 of chapter 65 of the Revised Laws, as
amended by chapter 345 of the Acts of 1906, hawkers and
peddlers are expressly authorized to sell ice without a license,
and in passing upon this provision the Supreme Court has
intimated without deciding, that section 44 of chapter 57 of
the Revised Laws “ goes far to make every seller of ice at retail
a hawker or leddler thereof.” In the decision in Greene v.
Cook, rendered Oct. 24, 1914, the Fitchburg ordinance was
declared invalid. The court seemed to assume, without de-
ciding, that the Legislature “might determine the highest or
lowest price at which this article might be sold, or might remit
to the courts the question of whether a price was reasonable.’
This case is so recent that its text is submitted herewith

The most important provisions in which the Legislature has
manifested a purpose to secure to the public a supply of ice at

a reasonable price are found in chapter 57 of the Revised Laws.
Tin
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Section 44. Whoever, being engaged in the business of selling ice
at retail, refuses to sell, from any place or vehicle engaged in the regular
distribution of ice at retail, a piece of ice at the fair value thereof to any
person, other than an ice dealer, shall, if such person tenders in payment
therefor the amount of five cents or any multiple thereof not more than
fifty cents in legal money of the United States, be punished by a fine of
not more than one hundred dollars.

Section 45. A dealer in ice who refuses or neglects to provide scales
for each wagon used by him for the delivery of ice or, on request of the
purchaser of ice, refuses or neglects to weigh the same when delivered or
gives false weight shall for each offence be punished by a fine of not more
than fifty dollars.

Section 46. Whoever, having charge of the delivery of ice from a
wagon, not being a dealer in ice, refuses on request of the purchaser of
ice to weigh the same when it is delivered or gives false weight, shall be
punished by a fine of not more than ten dollars.

The sections quoted have never been passed upon by the
Supreme Court. In their practical effect they make it unlawful
for the driver of any ice wagon to refuse to sell ice for cash
upon demand, within the terms of the law, even though engaged
merely in delivering ice to regular customers, none of whom
pay save as bills are duly rendered therefor. In consequence,
it appeared at the hearings that the drivers are subjected to a
serious temptation against which the employers have no reliable
remedy, save requiring the driver to account for a definite sum
of money either in cash or deliveries for every load placed in his
wagon. Upon the honest driver this practice imposes a serious
hardship in attempting to combine unusually hard and fatiguing
labor with an accurate account of moneys received and ice
delivered. The dishonest driver has an easy opportunity to

conceal bis illicit gains in short deliveries to regular customers.
A coupon system has been successfully tried in Cleveland,
tender to the driver being by coupon instead of by cash.

In addition to the foregoing statutes dealing specifically with
the ice business, there are a number of acts relating to the
subject of monopolies and combinations in restraint of trade.
The first of this series of acts, chapter 454 of the Acts of 1908,
provides that

Every contract, agreement, arrangement or combination in violation
of the common law in that thereby a monopoly in the manufacture,
production or sale in this commonwealth of any article or commodity
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in common use is or may be created, established or maintained, or in
that thereby competition in this state in the supply or price of any such
article or commodity is or may be restrained or prevented, or in that
thereby, for the purpose of creating, establishing or maintaining a monopoly
within tins state of the manufacture, production or sale of any such
article or commodity, the free pursuit in this state of any lawful business,
trade or occupation is or may be restrained or prevented, is hereby de-
clared to be against pmblic policy, illegal and void.

Chapter 503 of the Acts of 1911 is in aid of the 1908 act, and
imposes heavy penalties on persons or corporations found guilty
of violating any of its provisions.

Chapter 651 of the Acts of 1912 defines and punishes unfair
competition, resorting to the practice of destroying the business
of a competitor and of creating a monopoly; and chapter 709
of the Acts of 1913 imposes the duty upon the Attorney-
General to take cognizance of and to prosecute all violations of
law “affecting the general welfare of the people, including
combinations, agreements and unlawful practices in restraint of
trade or for the suppression of competition or for the undue
enhancement of the price of articles or commodities in common
use.

The only case taken to the Supreme Court under the 1908
between six Lynn ice dealersact concerned an arrangement

whereby during the famine y
corporation to take over the ice
act as the sole delivery and sa
question. They' also agreed fc

ear of 1913 they organized a
which they then owned and to
;s agency of the six dealers in

>r a period of ten years to cut
and store a supply of ice approximately sufficient to utilize all
their present facilities for storing ice and the same to be sold
and delivered solely through the delivery company. All of the
delivery wagons and teams were at the same time sold by them
to the delivery company. Prior to this arrangement all of the
lealers in question sold ice in whole or in such part of Lynn

as thev respectively selected for their territory without regard
to the other dealers. In certain sections they were in activ
competition, each sending teams through the same streets.

There were also engaged in the business in Lynn at the same

time a number of peddlers, each of whom controlled a small
number of teams and bought ice from one or more of the dealers
in question or elsewhere and sold the same at retail.
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The single justice before whom the case was tried found that
the dealers in question controlled a large part of the ice then
harvested and designed for delivery in Lynn, but he found that
the primary purpose of the dealers who caused the delivery
company to be formed was to institute more economical
methods in the sale or delivery of the ice owned or controlled
by them; that the price of ice to consumers had not in fact
been enhanced by any of the transactions described, nor that
other persons had been thereby prevented from entering into
the ice business; but he found that the competition theretofore
existing between the dealers in question had terminated and
that the delivery company in consequence of this arrangement
had in its power temporarily to enhance the price in Lynn and
Nahant.

The Supreme Court in a decision rendered on the thirty-first
day of December, 1914, in the case of the Commonwealth v.
North Shore Ice Company, decided that upon the facts proved
it did not come within the purview of the statute, and dis-
missed the appeal. As this decision is so recent its text is sub-
mitted herewith.

While the facts of that case do not bring it within the
prohibition of the statute referred to, there can be no doubt
but that the law is sufficient to reach any case of real attempted
monopoly in the ice business. This is also true so far as this
business is interstate in its character.

In one of the latest cases under the Federal statute (U. S.
r. the International Harvester Co., 214 Fed. Rep. 987) the court
has held that it makes no difference that the combination has
not abused its power by raising prices or oppressing com-
petitors, or that the combination was made for sound eco-
nomical purposes, if an undue control of the market is secured,
the combination is in restraint of trade and illegal.

The same principles have been recognized by the Supreme
Court of this Commonwealth in the case of the United Shoe
Machinery Co. v. La Chapelle, 212 Mass. 467, in which the
court has defined monopoly as follows:

The earlier conception of a monopoly was a grant of an exclusive right
from the sovereign power. This still defines with accuracy that which
an inventor receives under the patent laws. But in a wider sense monopoly
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denotes a combination, organization or entity so extensive, exclusive an
unified, that its tendency is to prevent competition in its comprehensive
sense with the consequent power to control prices to the public harm
But whatever may be the precise definition of the word monopoly as used
in the statute, 1 a business device by which a considerable number of
competing corporations are welded into a single corporate entity which
controls from ninety to ninety-five per cent, of the commerce of the
country in a particular branch required for the economical p:

a necessity of mankind, is a monopoly

Electric Companies and the Ice Busini
It is doubtful if any of the charters of the existing electric

companies are broad enough to enable them to engage in the
business of manufacturing and selling ice. In the codification of
the gas and electric laws during the last session, the Legislature
has restricted the powers of electric companies hereafter or-
ganized under general law t
electricity. The proposal t

making, distributing and selling
authorize electric companies to

engage in the ice business is a definite departure from the
present policy, and in the opinion of the commission should
not be recommended.

The chief grounds upon which this proposal was urged
appeared to be that the substantial and long hour use of power
involved in making ice made it an attractive load to obtain;
that ice can be made more efficiently and economically, and
the necessary installation financed, in connection with an
operating electric station than independently; and that the
desirability of public regulation being assumed, it can thereby
be the more easily extended over the business of ice making,
and eventually, if not at once, over the business of harvesting,
storing and selling natural ice.

The commission does not question that ice making may offer
an advantageous field for the sale of electric power; and it
would seem to be in the interest of the electric companies to
encourage the use of electricity for this purpose, but it does not
follow that electric companies should be authorized to engage in
ice making. To obtain this load, electric companies would
have to make a large additional investment. This additional
investment would be subject to a varying demand for its
product, and, in consequence, the company might, as a practical

1 Federal anti-trust law.



ICE BUSINESS. [Jan.14

matter, find any advantage gained by more efficient use of its
electrical machinery more than offset by the inefficient opera-
tion of the ice-making apparatus due to its enforced idleness in
the winter months. Moreover, there are many other businesses,
requiring perhaps less investment and no more risk, which deal
in some of the common necessities of life and also offer de-
sirable opportunities for the sale of power. It is hardly con-
sistent to authorize electric companies to engage in the ice
business and deny them the right to engage in other similar
businesses with attractive power loads. Perhaps this broader
question is not directly involved in the present inquiry. In
any event the difficulties in the supervision and regulation of
public services are increased and the effectiveness diminished
where relations have been established with other, even though
kindred, businesses or trading or manufacturing concerns. The
electric companies have an immense field for their activities in
the manufacture, distribution and sale of electricity alone, only
as yet but partially occupied. The commission believes that it
would be unwise to divert their energies from, or to complicate
the solution of, a problem of such essential importance to the
public, and it finds no promise of a sufficient compensating
advantage to the consumers of ice.

In connection with this last statement it should be added
that, as indicated in an earlier part of this report, experience
seems to indicate that manufactured ice cannot at present
successfully compete with natural ice in this Commonwealth.
While it is not contemplated in the resolve and was not urged
that electric companies shall engage in the business of harvest-
ing, storing and selling natural ice, yet commercially they
would apparently be seriously handicapped if restricted merely
to making and selling ice. It is difficult to assume that the
natural ice business would be removed from the competitive
field even if subjected to the ordinary features of public regu-
lation. If authorizing an electric company to engage in the
business is merely to gain for the consumers the advantage of
another competitor, this advantage would hardly be realized if
such new comer were restricted to one form of supply while all
forms of supply were open to its competitors. It may be that
this consideration was one which helped to influence the electric
companies to appear in opposition to this feature ol the resolve.
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Conclusions and Recommendations.
Ihe resolve appears to assume that the Legislature has

authority to supervise and regulate the ice business. There is
also reason to infer from the decisions of the court that such
authority exists. The commission has not therefore deemed it
necessary to consider this question.

The resolve also seems to suggest a more comprehensive
remedy than the fixing of a maximum price for ice, especially
in famine years, although the commission is convinced that the
frequent recurrence of years of scarcity or failure and conse-
quent opportunity to control the supply and enhance the price
are the primary causes for the public irritation so often acutely
aroused. The fixing or limiting of maximum prices in times of
emergency does not present so many practical difficulties in
administration as an attempt to impose upon the business all
of the recognized features of public regulation. It might be
equally effective in its results; but it involves a question of
public policy of far-reaching importance because equally
applicable to many of the other common necessities of life, the
supply of which from one cause or another may be temporarily
limited and therefore controlled. For this reason and also
because this remedy is not suggested by the resolve, and was
not urged by those desiring legislation, the commission has not
attempted to give it serious consideration.

Enough has been said in earlier parts of this report to make
it reasonably clear that the ice business in this Commonwealth
does not lend itself readily to the creation and maintenance of
a monopoly. The court has said in the recent case already
cited, with great force: “There is abundance of ice to be had;
facilities for its storage can be obtained without difficulty;
horses and wagons or motor trucks can be bought and drivers
and other employees can be hired by any one who desires to
go into the business; and the article to be sold is not one of
which either the supply or the means of sale and delivery can
be readily controlled or ‘cornered.’ ” The court has alsc
pointed out that the power to enhance prices temporarily is
not conclusive that there is a monopoly or combination in

restraint of trade, and that the fact that “the efficiency with
which a man of affairs carries on his business” may tend to



ICE BUSINESS. [Jan.16

discourage competition with him is likewise far from being
decisive. It may well be that potential competition will prove
as effective in the long run in controlling prices as actual
competition, provided that freedom of opportunity is preserved
and the investment required is not so great as to be practically
prohibitive.

It should also be pointed out that even the Legislature
cannot grant any exclusive privileges with respect to the ice
business. The supply within the State in normal years is
practically unlimited. The Legislature cannot in any event
control the supply without the State or prevent shipment into
the State. It cannot exclude any one who is able to provide
himself with wagons and teams from using the highways for
the delivery of ice. On the other hand, all of the recognized
public services are in their character natural monopolies. In
other words, they require not only a large fixed investment but
the exercise of eminent domain or the use of the public streets
for their operation, to such extent as to preclude anything like
adequate and permanent competitive conditions.

Public regulation is the means adopted for the control of
monopoly. It has been developed as the only alternative
where private capital is retained in a public service exercising
by nature or by legislative design an exclusive or virtually
exclusive privilege. It is not an end in itself. The real
question involved in this inquiry is whether or not the State
shall create, so far as it may, and in any event encourage the
establishment of monopoly in the ice business. If this question
were to be answered in the affirmative, undoubtedly the same
or similar laws now governing other local public utilities might
be extended to all producers of and dealers in ice. There might
be some practical difficulties in so doing, due to the character
of the ice business and the manner in which it is at present
conducted. The result would by no means be the immediate
extinction of competition, and yet continued application of
those laws for a considerable period of time, with the inevitable
tendency to standardize the business and force it into corporate
form, would undoubtedly help to discourage competition, but
whether to the advantage of the public it might be difficult to

anticipate.
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rpi e commission is convinced, however, that it is not neces-
sary or desirable to adopt such a radical departure from thelong established principle that where competition is possible it
rather than government supervision and control, should be
relied upon to secure fair prices and adequate service to the
consumer. Ihe ice business does hot require the permanen
investment of any large amount of capital. The supply of ice
cannot be effectively controlled for any length of time because
of the many facilities for production and the relatively small
cost of transportation. Ice is not a natural monopoly. It ha
been repeatedly demonstrated that any attempt to charge an
excessively high price is likely to be met by the introduction of
new companies in the field. Moreover, the law is already

ample to cover all cases of seriously attempted monopoly or
combination in restraint of trade, whether intrastate or inter-
state in character

Neither is the commission impressed with the claim that
State regulation should be imposed for the purpose of elimi-
nating the present wasteful and inefficient methods employed
in producing and distributing ice. Competition in the delivery
of ice undoubtedly involves a large element of waste and dupli-
cation of equipment. The extra labor and shrinkage all tend
to make the delivery of ice far more expensive than necessary
where two or more dealers are covering the same territory. If
these wastes were eliminated, undoubtedly the cost of ice to

the consumer might be lower, and, as the cost of distribution is
large an element in the price to the consumer, the saving

might be considerable. It does not seem to the commissioi
however, that this is a sufficient ground for introducing public

tion. The very fact that the wastes ofsupervision an
competition are so large tends of itself to eliminate unnecessar

and so eliniinate the unnecessary wastes.
In conclusion, in view of the foregoing facts and considera

tions, the commission recommends that, in its judgment, it is
public interest to place the business ofnot desir

tate supervision and control, and that it issupplying ice under state supervision and control, and that it is
inearnedient in the public interest to permit electric light andinexpedient m LJI t <tnci

mower companies to engage in the business of manufacturingpow
and
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Before closing its report the commission notes with regret
and sorrow that during its deliberations two changes have
occurred in its personnel, the first by the resignation of Mr.
George AY. Ande
mission, and the
chairman of the
sioners. Their ;
participate in the

rson, a member of the Public Service Corn-
second by the death of Mr. Forrest E. Barker,
Board of Gas and Electric Light Commis-

uiccessors were not appointed in time to
making of this report.

Respectfully submitted,

CLINTON WHITE.
JOHN F. MEANEY.
ALONZO R. WEED.

THOS. J. BOYNTON, Chairman.
MORRIS SCHAFF.
FREDERICK J. MACLEOD.
EVERETT E. STONE.
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Commonwealth v. North Shore Ice Company

(Decided Dec. 31, 1914

Sheldon, J. This bill is brought by the Attorney-General
under St. 1908, c. 454, § 2. The first section of that act reads
as follows: “Every contract, agreement, arrangement or com-
bination in violation of the common law in that thereby a
monopoly in the manufacture, production or sale in this com-
monwealth of any article or commodity in common use is or may
be created, established or maintained, or in that thereby com-
petition in this state in the supply or price of any such article
or commodity is or may be restrained or prevented, or in that
thereby for the purpose of creating, establishing or maintaining
a monopoly within this state of the manufacture, production or

sale of any such article or commodity, the free pursuit in this
state of any lawful business, trade or occupation, is or may be
restrained or prevented is hereby declared to be against public
policy, illegal and void.” The Sts. 1911, c. 503, 1912, c. 651,
and 1913, c. 709, passed apparently with reference to the same
subject-matter are not material upon the questions here pre-
sented.

e scope and object of this act
m the facts of this case. The
emedy against, not every agree-
m which involves a violation of
particular agreements, arrange-

ciolate that law in three stated
stablish or maintain a monopoly
>r sale in this commonwealth of

It will be well to look at tl
before considering its effect upi

act forbids, and gives a specific i
ment, arrangement or combinati
the common law, but only those
ments and combinations which
respects: first, that they create, (
in the manufacture, production

APPENDIX.
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r or commodity in common use; secondly, that thereby
an\ dnitic

.

in this Commonwealth in the supply or price of anycompetition in cnia j

, or commodity is or may be restrained or prevented;such article ui j
, .

thirdly that for the purpose ot creating, establishing or main-

tainin'" a monopoly such as has been stated, the free pursuit in
(Kininonweal th of any lawful business, trade or occupation is
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or may be restrained or prevented. All other acts, agreements,
the restraint of trade or the
3 or occupation, are left to be

combinations, tending towards
practical control of any busine;
dealt with under the remedies
It is only to restrain the doin
illegal by the statute itself that
section can be resorted to. The

afforded by the common law.
of acts forbidden or declared

the remedy given by its second
question before us is, therefore,

whether the acts found to have been done by the defendants are
included in either one of the three classes above stated.

Careful and complete findings of fact have been made by the
justice who heard this case. They need not be repeated in
detail. But in our opinion it appears from those findings that
what has been done by the defendants does not come within the
first class of the acts forbidden by the statute. What they have
done is in substance to do away with the useless and expensive
competition that had existed among themselves in the delivery

who before April, 1913, were
and selling of ice have agreed

of ice. Those of the defendant
engaged in the gathering, storing
to dispose of their plants for the
ers, and to sell their ice to the
fendant first named in the bill

delivery of ice to their custom-
delivery company (as the de-

will hereafter be called), which
company in its turn maintains the necessary wagons and plant
for the delivery of the ice to the consumers thereof. These
agreements have been carried out, and in this way the useless
multiplication of delivery wagons has ceased to be needed, and
an expense which was largely a mere waste of time, energy and
money has been saved to the defendants. But it cannot be said
that by this means a monopoly of either gathering, storing,
selling or dehvering ice has been created or maintained. It has
been found that there are waters, which may be used for the
obtaining of ice in and near to this territory, readily available as
a source of supply to any one wishing to go into the business.
There is apparently no difficulty in gathering and storing ice in
whatever quantities may be necessary. The same thing is true
as to its delivery, upon the findings that have been made.
There were, before the action of the defendants, other inde-
pendent ice dealers or peddlers engaged in the sale and delivery
of ice in the territory supplied by the defendants. Since that
time some of these dealers have increased the number of de-
livery teams operated by them, and several new dealers have
entered into the business, all in competition with the delivery
company. Thus it appears that there has not been created or
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maintained any monopoly in the sale or delivery of ice in this
territory. Xor do we see how it can be said that the acts of the
defendants in eliminating one part of a useless and expensive
competition among themselves can have, as a matter of law, any
tendency towards the creation of a monopoly in either the gather-
ing, storing or the sale and delivery of ice. There is nothing to
hinder any one who chooses to do so from engaging in com-
petition with the defendants, as several persons in fact have
done. There is abundance of ice to be had; facilities for its
storage can be obtained without difficulty; horses and wagons
or motor trucks can be bought and drivers and other employees
can be hired by any one who desires to go into the business; and
the article to be sold is not one of which either the supply or
the means of sale and delivery can be readily controlled or
“ cornered.”

For like reasons, upon the facts found, we cannot say that the
defendants’ acts have been such that thereby competition in the
supply or the price of ice is or may be restrained or prevented.
The supply of ice is practically unlimited in this vicinity; the
price has not been increased since the arrangements of the
defendants were made. Although competition between most of
the defendants in one branch of their business at least has been
eliminated, what they have done is far from destroying or tend-
ing to destroy competition with them by other dealers. It is
expressly found that the effect of the formation of the delivery

as to prevent or preclude other
ice business. Indeed, as we have

company has not been such
persons from entering into thi
seen, the competition of other dealers instead of being dimini
has been increased since that formation.

As to the third class of conduct inhil
manifest that nothing which

ursuit of thestrained or
business of gathering, storing, selling or delivering ice in Lynn
or its neighborhood, or tend towards such restraint or prevention

nor did the defendants intend to bring about such a result
This has been found almost in terms.

The plaintiff has not contended that the findings made were
not warranted by the evidence, but he has contended strongly
that upon some of those findings the bill can be maintained. It
has been found that the delivery company has the power to

advance temporarily the price of ice in Lynn and Nahant; that
though the effect of the formation of the delivery company has



ICE BUSINESS. [Jan.22

not been and was not intended to be to prevent other persons
from entering iqto the business, yet it is now more difficult for
any person to enter into that business because of the efficiency
with which the delivery company is able to transact its business;
and the defendants have not monopolized or attempted to
monopolize the production, supply or delivery of ice “ except as
herein (in the report of facts found) set forth;” and the same
exception is made to the finding that no restraints upon com-
petition have resulted from the acts or conduct of the defendants.
But these findings cannot alter our conclusion. A power to
enhance “temporarily” merely the price of an article is not
decisive upon any of the issues raised here; and it is plain, upon
all the findings, that any such enhancement must be of very
short duration, if made at all. That the efficiency with which a
man of affairs carries on his business would tend to discourage
competition with him to the extent found here is likewise far
from being decisive. The law does not seek to deprive any
person of the advantage coming from the superior qualifications
with which nature may have endowed him or which he may have
acquired by well-directed and persistent efforts. Certainly an
advantage obtained by such efficiency is not within the ban of
the statute under which this bill is brought. As to the exceptions
that have been stated in the findings, it is enough to say that
we have been able to discover nothing “expressly set forth" in
the findings which requires or permits us to reach the conclusion
that in either one of the three respects which have been stated
the defendants’ conduct has constituted a violation of the
statute. We have considered carefully all the arguments which
have been addressed to us, and, although we have cited none

of them, we have examined all the decisions to which our

attention has been called. Each case must depend upon its own
circumstances. The facts proved in this case do not come within
the purview of our statute; and accordingly we are clearly of the

opinion that the decree dismissing the bill must be affirmed.
So ordered.
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Geeeniw
)ct. 24

Ordinance Regulation of Sale and Price of 1
Bill in which plaintiff sought to have declared void an

ordinance of the city of Fitchburg regulating the sale of i
It was alleged that the obiect of the ordinance was not only tc
regulate the sale but the pric ice as well. In the Superior
Court, Hall, J., reported th the Supreme Judicial
Court.

G. K. Hudson and L. P. Sear for plaintiff.
J. H. McMahon for respondent

Sheldon, J. The main qut ition raised in this case is as to
f the city of Fitchburg. That
■ther it is authorized by statute

the validity of the ordinance c
depends upon the questions wh
and whether it is reason Crowninshield v. Boston, 187
Mass. 221, 22

By the charter of the citv of Fitchburg, St. 1872, c. 81, § 24,
power to “make by-laws, with

■ction, survey, measurement and
the city council was given the
suitable penalties, for the insp*
sale” of certain specified article
v. Reid, 175 Mass. 325), and al;

which do not include ice (Com.
o to “make all such salutary and
he laws of this Commonwealth,
ish, and to annex penalties, not

needful bv-laws as towns, I
have power to make am

breach thereof.” It is providedxceeding twenty dollars, for th
also by R. L., c. 26, § 18, t a citv m

1 within its limits and to prevent
affix penalties of not more than

to secure the inspection
the sale of impur than

ion thereof.” If thtwenty dolls
ndants contentionsto<

only to regulate by suitable by-
imits, but, as a means therefor,
retail or to hawk or peddle ice
having obtained a license there-
(Com. v. Stodder, 2 Cush. 562;

that this city had the power nc
laws the sal
to forbid any person to sell at

units without firstwithin
for from the city authorities.
Corn. r. Plaisted, 148 Mass. 3<

But it was enacted by R. I 65, § 15, that “Hawkers and
without a license books, newspapers, pamphlets,
isions, ice, live animals, brooms, agricultural

1 tools used in making boots and shoes, agri-

pec
fuel, fr

SUPREME JUDICIAL COURT

Cook ct al
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cultural products of the United States, and the products of their
own labor or of the labor of their families, if such sale is not in
violation of any ordinance or by-laws of a city or town. Cities
and towns may, by ordinance or by-law not inconsistent with the
provisions of this chapter, regulate the sale and exposing for sale
by hawkers and peddlers of said articles, and may affix penalties
for the violation thereof.” After the decision of Com. v. Cald-
well, 190 Mass. 355, this section was modified to read as follows:
“Hawkers and peddlers may sell without a license books, news-
papers, pamphlets, fuel, provisions, ice, live animals, brooms,
agricultural implements, hand tools used in making boots and
shoes, and the products of their own labor or of the labor of their
families, including among such products fruits and agricultural
products, if such sale is not made in violation of an ordinance or
by-law of the city or town. Cities and towns may by ordinance
or by-law not inconsistent with the provisions of this chapter
regulate the sale and exposing for sale by hawkers and pedlers
of said articles, and may affix penalties for the violation of such
regulations; and may require hawkers and pedlers of fruit and
vegetables to be licensed, provided that the license fee does not
exceed that prescribed by section nineteen of chapter sixty-five
of the Revised Laws for a license embracing the same territorial
limits. But a person engaged in the pursuit of agriculture who
peddles fruits and vegetables shall not be deemed a hawker or
pedler under the provisions of this chapter.” (St. 1906, c. 345.)
Whatever doubt might have been entertained before the enact-
ment of the last cited statute, it is now plain that hawkers and
pedlers may sell ice without a license; for this is the express
enactment. The requirement that their sales shall not be “made
in violation of an ordinance or by-law of the city or town” is
given ample scope when construed to require compliance with
whatever ordinances or by-laws may have been passed for the
protection of the public health or under the authority of R. L.,
c. 26, § 18, already cited. The next provision of the statute,
that cities and towns may require hawkers and pedlers of fruits
and vegetables to be licensed, indicates plainly the legislative
intention that under the guise of regulating the sale of the other
articles mentioned, including ice, no ordinance or by-law should
require the obtaining of a license therefor. It follows, therefore,
that the first section of this ordinance, so far as it forbids the
hawking or peddling of ice without having a license therefor, is
contrary to the requirements of the statute, and so is invalid.

By R. L., c. 57, § 44, it is enacted that “Whoever, being
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in the business of selling ice at retail, refuses to sell,
an' place or vehicle engaged in the regular distribution of

ice at retail, a piece of ice at the fair value thereof to any person
ot ei than an ice dealer, shall, if such person tenders in paymentt eie oi the amount of five cents or any multiple thereof not
more than fifty cents in legal money of the United States, be
punished by a fine of not more than one hundred dollars.”
Under the method of delivering ice in this Commonwealth to
purchasers at retail, of which method as a matter of common
knowledge the court takes judicial notice, i± might ntended
that this stati far to make every seller of ice at retail a
hawker or peddler thereof, and so that the first section of thi
ordinance is invalid as to all sellers of ice at retail. But we do
not decide this question

The second section of the ordinance, if we assume that retail
dealers in ice can be required to obtain a license, is without
legislative authority. It has not been claimed in argument that
there is any legislation authorizing a requirement that any one
who applies for a license shall “ answer under oath and in
writing, if requested, such questions as said board (the mayor
and aldermen) or any committee thereof may deem necessary to
secure the protection of the public health.” It is not for the
mayor and aldermen, much less for any committee of them, to
determine by their own opinion what questions are “necessary
to secure the protection of the public health.” Such a com
mittee might be wholly unqualified to determine what questions
ought to be put to an applicant for a license. Though acting-
in good faith, as it must be presumed that they would act, the
might deem that his own health and habits and those of hi
family and indeed of all his associates ougl
and passed u nk the extent of his pecuniary

resources important upon the question of whether he might yield
to the possible temptation of increasing his profits or perhaps of
avoiding a loss by selling impure ice. They might conduct an
inquisition into all his most private affairs, and then lay open to
public inspection the information thus extorted, to gratify theinformation thus extorted, to gratify the

Lshers. Plainly this could not be required.

Applicants have a right to know the nature of the tests by which
their qualifications are to be determined. The tests are not to
be left to the arbitrary views of a subordinate body. (See the
discussions in Lowell v. Archambault, 189 Mass. 79, and Com.
~ Mnletsky, Mass. 241, 246.) lor the same reasons the
requirement of section 5, that the answers of the applicant to
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such questions “ shall be filed in the office of the city clerk, and
upon request shall be opened for public inspection,” is invalid.

The third section likewise is beyond the power of the city
council to pass. They have not the authority to fix the prices
at which ice shall be sold at retail. That article stands upon the
same footing as all the other articles mentioned in St. 1906, c.
345. A city or town, in the absence of a grant of the authority
from the Legislature, can no more fix the price of one of these
articles than of the others. Reasonable prices for ice must vary
from time to time,‘certainly from season to season, and very
likely from one part of a season to another. Even if it be
assumed that the Legislature 'might determine the highest or the
lowest price at which this article could be sold, or might remit
to the courts the question of
(Janvrin, petitioner, 174 Mass
tended that such a power has
and we are not aware that it ha

whether a price was reasonable
514), yet it has not been con-

been given to cities and towns,
i been.

The fourth section of the ordinance affixes a possible additional
penalty for a violation of the provisions of R. L., c. 57, § 44.
But the Legislature has dealt fully with the subject, and the
statute is neither to be enlarged nor restricted by a city ordi-
nance. Nor, for the reasons already stated, is it for the mayor
and aldermen to determine what are reasonable prices.

The seventh section must stand or fall with the other pr
visions of the ordinance.

It thus appears that by far the greater part of this ordinance
is invalid. In our opinion, its provisions constitute an entirety
in which tlfte void parts cannot be separated from the small
residue of the ordinance so as to enable us to say that any part
of it can be sustained. The facts that a license cannot be re-
quired from many of those from whom the ordinance attempts
to require one, that the provisions for the obtaining of a license
by any one are void and of no effect, that the attempt to regu-
late the prices to be charged for ice is a failure, and that the
provision as to the sale of ice in small quantities is beyond the
authority of the city council, lead to the conclusion that the
whole ordinance is void. (Austin v. Murray, 16 Pick. 121, 126;
Warren v. Charlestown, 2 Gray, 84; Com. v. Hana, 195 Mass.
262; Salisbury Land & Improvement Co. v. Com., 215 Mass.
371, 380; Internatianal Text Book Co. v. Pigg, 217 U. S. 91,
113

The defendants have not contended that upon the conclusion
which we have reached the plaintiff is not entitled to the relief
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*«*' bill. We do not doubt that equity may enjoin
. IC. °® cers from taking action which will be injurious to the

p aintiff s property rights under an ordinance which is merely
voi as well as under a statute which is unconstitutional.(Moneyweight Scale Co. v. Mcßride, 199 Mass. 503, 506.) Such
relief was given under like circumstances in Dobbins v. Los
Angeles, 195 U. S. 223; M. Schandler Bottling Co. v. Welch, 42
Fed. Rep. 561; Central Trust Co. of New York v. Citizens Street
Railway, 80 Fed. Rep. 218; Southern Express Co. v. Ensley,
116 Fed. Rep. 756; Rushville v. Rushville Natural Gas Co., 132
Ind. 595; Baltimore v. Radecke, 49 Md. 217; and see the cases
cited in 22 Cyc. 891, 892.

A decree is to be entered in favor of the plaintiff under the
third and fourth prayers of his bill.

So ordered.




