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Department cb the Attorney-General
Boston, May 3, 1915.

Hon. Charring H. Cos, Speaker of the House of Representatives.
Deau Sir : I have the honor to acknowledge the receipt

of an order from the House of Representatives dated April
27, 1915, in the following form:

Ordered, That the Attorney-General be requested to inform the
House of Representatives whether, in his opinion, House document
Xo. 1962, now pending, being- a Bill relative to applicants for posi-
tions in the public schools, would be constitutional if amended,
in section 1, by striking out, in lines 5, 6 and 7, the words “ or to
furnish any information as to the religious belief or practice of
any applicant for a posit ion in any public school,” and inserting
in place thereof the words “ and no appointment to such a position
shall be affected by political or religious opinions or affiliations.”

Ordered, That a copy of House, No. 1962, together with a copy
of the amendment, be transmitted to the Attorney-General for his
information.

Section 1 of the proposed bill, unamended, is as follows

It shall be unlawful for any public school committee or super-
tendent or supervisor of public schools to require or solicit from

an applicant for a position in the public schools any information
as to the religious belief or practice of the applicant, or to furnish
any information as to the religious belief or practice of any appli-
cant for a position in any public school.

On April 12th, at the request of J. Weston Allen, Esc
airman of the Committee on Bills in the Third Beadiih

C6c Commomucaltl) of epassacinigetts.
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of the House, I addressed to him a communication concern-
ing House Bill Ho. 1962, a copy of which communication

.vsa

I have your letter of April Ist requesting me to inform your
jirmiittee if in my opinion House Bill No. 1962, relative to appli-

cants for positions in public schools, would be constitutional if
enacted into law.

When this bill in its original form was considered by me at the
request of your committee, it contained a provision making it appli-

•orporalion conducting a teacher’scable to any person, firm or .
agency. That provision, in my opinion, rendered the bill uncon-

your committee. 1 then had nostitutional, and I so informed
occasion to consider any other p lase of the bill.

f Eights of the Constitution of theArticle II of the Declaration
Commonwealth declares

“ It is the right as well as the duty, of all men in society, publicly,
and at stated seasons, to worship the Supreme Being , the great
Creator and Preserver of the Universe. And no subject shall be
hurt, molested, or restrained, in his person, liberty, or estate, for
worshipping God in the manner and season most agreeable to the

ictates of his own conscience; or for his religious profession o
sentiments; provided he doth not disturb the public peace, or ob-
struct others in their religious worship.”

When religious tests as qualification for office were removed from
our Constitution at an early date (see Amendments, Article VII,
adopted April 9, 1821), this declaration was left unmodified. It
has long been a guiding principle in our school laws. B. L., c. 42,
provide

“ Section 18. The president, professors and tutors of the uni-
versity at Cambridge and of the several colleges, all preceptors and
teachers of academies and all other instructors of youth shall exert
their best endeavors to impress on the minds of children and youth
committed to their care and instruction the principles of piety and
justice and a sacred regard for truth, love of their country, hu-
manity and universal benevolence, sobriety, industry and frugality,
chastity, moderation and temperance, and those other virtues which
are the ornament of human society and the basis upon which a
republican constitution is founded; and they shall endeavor to lead
their pupils, as their ages and capacities will admit, into a clear
understanding of the tendency of the above-mentioned virtues to
preserve and perfect a republican constitution and secure the bless-

liberty as well as to promote their future happiness, and
point out to them the evil tendency of the opposite vices.
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'* Section 19. A portion of
public schools, without written

Bible shall be read daily in the
1 or oral comment; but a pupil

Ie

ot
whose parent or guardian informs the teacher in writing that he
has conscientious scruples against it, shall not be required to read
from any particular version, or to take any personal part in the
reading. The school committee shall not purchase or use school
books iu the public schools calculated to favor the tenets of any
particular religious sect.”

The bill before me, if enacted into law, would make it a criminal
act for the officials iu charge of our public schools to seek from
any applicant for a position as teacher any information whatever
as to his religious belief or practice. It would thus be a misde-
meanor for any such official to inquire of an applicant whether he
believes in or worships the Supreme Being or to ask him whether
or not he is an atheist. Undoubtedly the Legislature has ample
power to prevent and to punish discrimination in any form against
any person on account of the manner of his worship or the form
of his religious professions. It is conceded that many restraints
may be imposed upon public officers in the performance of their
public duties which may not be imposed upon citizens in general.
Yet it is suggested that the positive declaration of the first sentence
of Article 11 of the Bill of Rights, that it is a duty of all men to
worship the Supreme Being, cannot be disregarded. It is, there-
fore, urged that the General Court has no power to deny to school
authorities the right to inquire from applicants for positions as

or not they perform the funda-
nized and emphasized by the

teachers in public schools whether
mental religious duty thus reco
Declaration of Rights.

to be given to this clans'The question as to what effect if
Constitution and to other similar
XVIII; Amendments, Art. XI) i

provisions (see Part First, Art
, by no means free from doubt

The judges of the Supreme Judicial Court have recently declared
“ The Constitution of the Commonwealth in several clauses ii

euleates the practice of religion and urges the public worship c
God, as essential means for the perpetuation of republican inst

Opinion of the Justices, 214 Mass. 599, 601

11 may be argued with considerable force that it is beyond tl
power of the General Court to enact laws which are at varianc
with the principles declared by the Constitution to lie at the founda

titutions. On the other hand, however, it can
argued with equal force that such declarations as that under con

intended not as limitations on the
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Legislature but rather as precepts set before our people and their
legislators as guides in the performance of their public duties; that
these precepts are directory and not mandatory, and that thus the
General Court is the sole judge as to how far it may properly
enact legislation not in conformity with them. On the whole, in
view of the fact that there are no express words of prohibition
upon the power of the Legislature in this regard, I am inclined to
this latter view. It follows, in my opinion, that the only express
limitation upon legislative power is that contained in Article II
of the Declaration of Rights, forbidding discrimination on the
ground of religious beliefs or practices. I do not feel warranted
in advising you that the bill in question, if deemed expedient, would
be nullified by this clause of the Constitution.

Another feature of the bill must be considered. If enacted, it
would make it a misdemeanor, punishable by fine, for the school
officers mentioned “ to furnish any information as to the religions
belief or practice of any applicant for a position in any public
school.” This clause seems to be broad enough to include any
statement, made in ordinary private conversation, of any fact,
whether learned officially or otherwise, connected with the religious
belief or practice of any such applicant, however harmless or in-
nocent such statement might bo or whatever might be the purpose
of making it. This seems to me to be something quite different
from prescribing the manner in which these public officers shall
perform their public duties. In my opinion this provision, if en-
acted, would deny to these officers the equal protection of our laws
within the meaning of the Fourteenth Amendment of the Constitu-
tion of the United States. For this reason House Bill No. 1962
would, in my opinion, be unconstitutional if enacted into law.

The proposed amendment set forth in the order removes
from the hill the clause which, in my opinion, would render
it unconstitutional if enacted without amendment. The pro-
vision substituted by the proposed amendment does not ap-
pear to me to be subject to criticism upon constitutional
grounds.

I fully stated my views as to the constitutionality of the
remaining provisions of the bill in the opinion which I have
quoted. Those views I still retain. Article II of the Decla-
ration of Rights has firmly established in our fundamental
law the principle that no discrimination based upon religious
beliefs or practices shall be permitted. The proposed bill,
if amended as suggested in the order, affirms that principle
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and extent
beliefs. I
me to the

its application to persons havin no religious
rendered by
Heading the

}r the reasons stated in the opinion
Committee on Bills in the Third
jf such a bill, if deemed expedient,enactment s not, in my

the Generalyond the constitutional power ofopinion,
Court.

Very truly yours

Attorney-General.
HENRY C. ATTWILL




