
SENATE No. 388
Mr. Colburn moves that this bill be substituted for the Senate report

of the committee on Agriculture, reference to the next General Court,
on the first annual report of the State Board of Agriculture and the State
Department of Health relative to the drainage of wet lands for agricultural
and industrial uses, the protection of the public health, the utilizationof
deposits therein and for other purposes (House, No. 546).

In the Year One Thousand Nine Hundred and Eighteen.

AN ACT
Relative to the Improvement of Certain Low Land.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same as
follows:

1 Section 1. If it is necessary or useful to drain or flow a
2 meadow, swamp, marsh, beach, or other low land which is
3 held by several proprietors, or remove obstructions in rivers
4 or streams leading therefrom, such improvements may be
5 made as hereinafter provided.

1 Section 2. A board is hereby established to be known as
2 the state drainage board to be composed of five members, of
3 whom two shall be designated by and from the state board of
4 agriculture, two by and from the state department of health,
5 and the fifth member, who shall be a hydraulic engineer,
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6 shall be appointed by the governor. Said board shall serve
7 without additional compensation, and is hereby authorized to
8 investigate the question of utilizing the wet lands in the
9 commonwealth, including meadows, swamps, marshes, beaches

10 and other low lands, and to ascertain what lands, if any, in
11 the commonwealth may advantageously be drained for
12 agricultural and industrial uses, the protection of the public
13 health, the utilization of deposits therein, or for other pur-

-14 poses. Said board may publish and disseminate facts of
15 general interest ascertained in the conduct of the investiga-
-16 tion hereby authorized, and may make and publish surveys
17 of tracts of land in need of drainage, showing their situation,
18 area and outlets, the best methods and the cost of draining
19 them, the uses to which they are best adapted, and such
20 other details as may be deemed advisable. The said board
21 shall report annually to the legislature its doings hereunder in
22 the preceding year. The board may expend during the
23 current fiscal year a sum not exceeding two thousand dollars.

1 Section 3. In carrying out the provisions of this act the
2 said board shall seek the co-operation and assistance of the
3 United States department of agriculture, and may employ
4 such engineers, assistants, or other agents as may be nec-
-5 essary, who shall have ingress, egress and regress to land
6 which said board may desire to survey or examine.

1 Section 4. The proprietors, referred to in section one, or
2 a majority in interest either in value or area, may file a
3 petition to the state drainage board created by section two
4 of this act, in which they shall set forth their desire to form
5 a drainage district under the provisions of this act, stating
6 the proposed name of the drainage district, the necessity
7 for the same, with a description of the proposed starting
8 point, routes and termini of the work and a general de-
-9 scription of the lands proposed to be affected, together with
10 the names of known owners of said lands. And if the purposi
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11 of such owners is the repair and maintenance of a ditch or
12 ditches or other work theretofore constructed under any law
13 of this commonwealth, said petition shall give a general de-
-14 scription of the same with such particulars as may be deemed
15 important. Upon the receipt of said petition the said state
16 drainage board shall proceed at the expense of the common-
-17 wealth to make such surveys of the land proposed to be
18 drained as it shall deem necessary, and shall further ascer-
-19 tain, by such surveys or other investigations, the need of any
20 drainage required for the benefit of the public health, agri-
-21 cultural and other uses to which the land can be put after
22 drainage, and its value for such uses after drainage, and in
23 general the advisability of undertaking the proposed drainage
24 or maintenance, and shall make recommendations in relation
25 thereto, including a statement of what portion, if any, of the
26 expense should be borne by the state on account of the cost
27 of that part of the improvement relating to the public health;
28 and if the state drainage board approve of the undertaking,
29 it shall issue a certificate appointing three, five or seven com-
-30 missioners, who shall be sworn to the faithful performance of
31 their duties, and fix their compensation, which shall not ex-
-32 ceed the sum of five dollars per day while in conference and
33 their necessary traveling expenses while in performance of
34r their duties, and authorize said commissioners to form a
35 drainage district under the provisions of this act. Said com-
-36 missioners or any of them may be removed by said state
37 drainage board for cause.

1 Section 5. The said commissioners, hereinafter styled the
2 drainage district commissioners, after being duly sworn, shall
3 call by a notice signed by a majority of them a meeting of
4 such owners of lands to be improved as are known to them,
5 setting forth, the time and place of the meeting and its
6 purpose, notice to be given in such manner as the said
7 drainage board may order, setting forth the time and place of
8 the meeting and the purpose of organizing a drainage district,
9 that is, to carry out the proposed improvements or mainte-
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10 nance under the provisions of sections thirteen, nineteen,
11 twenty twenty-one of chapter one hundred and ten of the
12 Revised Laws.

1 Section 6. The said drainage district commissioners,
2 when the certificate of the organization of the drainage dis-
-3 trict is certified and approved by the secretary of the com-
-4 monwealth, shall petition the county commissioners of any
5 county in which the greater part of the land to be improved
6 lies, annexing a certified copy of their previous petition to the
7 said drainage board, and of the determination of the said
8 drainage board, and shall request the said county commis-
-9 sioners to vote in the first instance to pay the total expense
10 involved in making the improvements found by the said
11 drainage board to be for the general advantage of the pro-
-12 prietors, and the said county commissioners may in their dis-
-13 cretion so vote; but after the completion of the work, the
14 towns or cities in which any portion of the land improved
15 may lie shall repay to the county their share of the expense,
16 except such share of the expense as the said state drainage
17 board shall determine should be borne by the state.

1 Section 7. The drainage district commissioners shall,
2 after due notice and a hearing, and in such manner as they
3 shall deem just and equitable, determine what proportion of
4 the total expense incurred under this act shall be paid by any
5 town or city, respectively, in which any of the land improved
6 lies, and shall return their award into said state drainage
7 board, and when the same has been accepted by the board it
8 shall be a final adjudication of all matters referred to said
9 commissioners and shall be binding on all parties, and a copy

10 shall be sent to the county commissioners of each of the
11 counties in which the land lies; and in like manner said
12 drainage district commissioners shall return and file their
13 award as to the payment of the cost of maintenance of
14 drains and ditches, and the works or structures taken or
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15 otherwise acquired in connection therewith, and determine
16 the proportion in which a town or city shall bear the same.
17 The sum thus ascertained to be due from any town or city to
18 the county shall be paid in not exceeding twenty annual in-
-19 stalments, and each instalment shall annually be collected as
20 a tax from the said town or city.

1 Section 8. The assessors of each of the towns or cities
2 shall annually divide and apportion the sums which their
3 respective municipalities are required to pay upon the land
4 benefited as hereinbefore provided, during each of the said
5 twenty years or such part thereof as they may determine, in
6 proportion to the benefit received, but no apportionment shall
7 be made that exceeds the special benefit received by the
8 estate assessed; and the said apportionment shall be added
9 to the tax assessed upon said land, and shall constitute a lien

10 thereon to the same extent and for the same time that taxes
11 assessed are now a lien upon land assessed; and the payment
12 thereof shall be enforced in the manner provided by law for
13 the collection of ordinary taxes; provided, however, that any
14 one assessed may pay the entire amount uncollected on any
15 date when an apportionment is made. Any land, the owners
16 or occupants of which appear by the state drainage board’s
17 return to be unknown, if the owners or occupants are unknown
18 to the assessors of the town or city where said land is situated,
19 shall be taxed to unknown owners, and shall be a valid tax
20 for the non-payment of which the land may be sold for the
21 non-payment of taxes. Any person or corporation assessed
22 for the taxes may apply for an abatement thereof, and shall
23 have the right and be subject to the liabilities pertaining to
24 persons and corporations taxed under the laws of the com-
-25 monwealth.

1 Section 9. The county in which the majority of the land
2 improved lies shall be liable for all damages to property sus-
-3 tained by any person or corporation by the taking of any
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4 land easement or rights in land under authority hereof, and
5 any such person or corporation failing to agree with said
6 drainage district commissioners as to the amount of damages
7 sustained may have the same determined in the manner
8 established by law in the case of land taken for the laying out
9 of highways, provided that application therefor is made

10 within two years after the taking or doing of any other act
11 herein authorized.
12 When a certificate is filed as herein provided, the said
13 drainage district commissioners shall within ten days there-
-14 after notify by mail any owner or occupant, so far as they are
15 known to said commissioners, of property taken or affected
16 by the acts of said commissioners, and shall keep a record of
17 such notification, which record shall be conclusive of the fact.
18 The certificate herein mentioned shall be signed by the
19 chairman of the drainage district commissioners.

1 Section 10. To meet any expense incurred by a board of
2 county commissioners under this act, said county is hereby
3 authorized to issue scrip or a certificate of indebtedness to an
4 amount not exceeding the entire cost. Such scrip or certifi-
-5 cate of indebtedness shall be issued as registered bonds pay-
-6 able in not more than twenty years from the date of issue.
7 and shall bear interest at a rate not exceeding per
8 cent per annum, payable semi-annually on the first days of
9 January and July of each year.

1 Section 11. If any person or corporation shall obtain an
2 additional water power or water supply in consequence of the
3 doing of the work herein contemplated, such person or cor-
-4 poration shall not gain any prescriptive right to the use of
5 such additional water power or water supply, or be entitled
6 to any compensation therefor if such additional water power
7 or water supply shall hereafter be taken for public use; and
8 no person or corporation in the event of any such taking of
9 any water power or water supply, or the removal of any dam
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10 or flashboards, or the reducing or the lowering of the height
11 of any dam, or changing the dimensions thereof, within the
12 limits aforesaid, shall be entitled to any compensation for such
13 additional water power or water supply; and no person or

14 corporation shall be allowed hereafter compensation for any
15 increased value to his or its land or property, in case the said
16 land or other property shall be taken for public use, if the
17 increased value was derived directly from work done under
18 this act.

1 Section 12. The said drainage district commissioners may
2 take in the name of the drainage district, or acquire by pur-
-3 chase or otherwise, and hold all land easements and rights in
4 land that may be necessary to effect the improvements in
5 hand. Within thirty days after the taking of any land ease-
-6 ment or rights in land the drainage district commissioners
7 shall cause to be recorded in the registry of deeds for the
8 county in which the land easement or rights in land lie a
9 certificate thereof sufficiently accurate for identification; and

10 thereupon title to the same shall vest in the said drainage
11 district.

1 Section 13. The said drainage district commissioners
2 shall make return to the county commissioners of the county
3 in which the greater part of the land improved lies of the
4 number of acres of land benefited by the work done or
5 changes made under this act. The return to the assessors
6 shall also contain the names of the owners or occupants of the
7 lands benefited, so that they can be ascertained, and the
8 number of acres belonging to and occupied by said owners or
9 occupants; but the return to the assessors of any town or

10 city need only contain the number of acres and names of
11 owners or occupants of said land in that town or city.

1 Section 14. The drainage district commissioners shall
2 make returns to the county commissioners of their doings and
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3 expenditures as such drainage district commissioners, and,
4 after the approval by the county commissioners of such ex-
-5 penditures, shall have authority to draw upon the treasurer
6 of said county at proper intervals a sum not exceeding ninety
7 per cent of the expenses incurred by the said drainage district
8 commissioners up to the time of draft, and at the completion
9 of said work for the balance of the amount expended.

1 Section 15. If the drainage district commissioners find
2 that a part of the land is held by a tenant for life or years,
3 they shall apportion and assess the expense upon the tenant
4 and the remainderman or reversioner, unless the parties agree
5 on an apportionment; and every such tenant, remainderman
6 and reversioner shall be considered a proprietor.

1 Section 16. A mortgagor or mortgagee in possession shall
2 be considered a proprietor, and all amounts paid by a mort-
-3 gagee by order of the drainage district commissioners shall be
4 allowed to him under the provisions of section twenty of
5 chapter one hundred and eighty-seven of the Revised Laws.

1 Section 17. If the drainage district commissioners find it
2 necessary or expedient to reduce or raise the water to obtain
3 a view of the land, or for the more convenient or expeditious
4 removal of obstructions, they may open the flood gates of any
5 mill, or make other needful passages through or around the
6 dam thereof, or erect a temporary dam on the land of a
7 person who is not a party to the proceedings, and may main-
-8 tain such dam or passages for the water as long as may be
9 necessary for such purposes.

1 Section 18. The drainage district commissioners, before
2 proceeding to open flood gates, or to make other passages for
3 water through or around a dam, or to erect a dam on the
4 land of a person who is not a party to the proceedings, shall
5 give him reasonable notice in writing of their intention. If



1918.] SENATE —No. 388. 9

6 such person appeals from their decision and gives notice in
7 writing of his appeal to the commissioners or to any of them,
8 they shall suspend all proceedings upon his land until the
9 appeal is determined, if it is entered at the return day next

10 after the expiration of seven days from the time of claiming
11 the same.

1 Section 19. If a party to the proceedings or a munici-
-2 pality or a person otherwise interested therein or affected
3 thereby is aggrieved by any doings of the drainage district
4 commissioners, he may enter an appeal in the court in which
5 the petition was filed at the return day next following that
6 at which the return of the commissioners was filed; and the
7 court may affirm, reverse or alter any adjudication or order
8 of the commissioners, and may make an appropriate order.
9 Questions of fact arising upon the appeal shall, upon motion

10 of either party, be tried by a jury in such manner as the court
11 orders.

1 Section 20. This act shall take effect upon its passage




