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General Acts, Chapter 223

An Act to provide for a Commission to investigate the Judicature
of the Commonwealth.

Be it enacted, etc., as follows:
Section 1. The governor, with the advice and consent of the council,

shall appoint a commission of threepersons to investigate the judicature of
the commonwealth with a view to ascertaining whether any and what
changes in the organization, rules and methods of procedure and practice
of the several courts, the numberand jurisdiction thereof, and the number
and powers of the judges therein, and of the officers connected therewith,
would insure a more prompt, economical, and just dispatch of judicial
business. The commission shallbeknown as the “judicature commission ”,

and shall report its conclusions to the general court, on or before the first
Wednesday in January, nineteen hundred and twenty, with drafts of any
legislation which it may deem expedient. The commission shall report to
the governor, when so requested, as to the progress of its work.

Section 2. The commissionmay give public hearings, shall have power
to administer oaths and to require the attendance of witnesses and the
production of books and documents, and may cause a stenographic report
of the proceedings before it to be made. A witness who gives false testi-
mony or who fails to appear when duly summoned shall be subject to the
same penalties to which a witness before a court is subject.

Section 3. No member of said commission shallreceive any compen-
sation for his services, but the commission and the several members thereof
shall be allowed from the state treasury such expenses for clerical and other
services, travel and incidentals, as the governor and council shall approve,
not exceeding such sum as the general court may appropriate. The com-
mission may avail itself of the sendees of the department of the supervisor
of administration. [Approved June 10,1919.

C&e Commontoealtl) of e©assactuisetto.





To the Honorable Senate and House of Representatives ,

During the past ten years there has been a great develop-
ment all over the country in the study of the administration of
justice as distinguished from substantive law. Bar association
reports, law magazines and other publications have been filled
with discussions of the subject, and many leading lawyers in
the country have contributed to these discussions.

A bill for the creation of a Judicature Commission to study
the judicial system was introduced several times some years
ago by the late Senator Charles E. Burbank, subsequently
Supervisor of Administration, and the idea of such a commis-
sion was favorably considered by the joint committee on the
judiciary. In 1919 the present Supervisor of Administration
and others again brought the matter before the Legislature, and
the Commission was finally created by chapter 223 of the Gen-
eral Acts of 1919 which appears on the foregoing page. Under
this act the Governor appointed the undersigned as commis-
sioners.

The original appointments for membership in the Commission
were; Henry N. Sheldon, Iloscoe Pound and John W. Cum-
mings. During the summer Dean Pound and Mr. Cummings
found that it was impossible for them, in view of the other
demands upon their time and strength, to accept the appoint-
ment.

Thereafter the undersigned, George R. Nutter and Addison L.
Green, were appointed in their places. Owing to this unavoid-
able delay in the appointment of the Commission, it was unable
to organize until early in October. Then the Commission
selected Frank W. Grinnell of Boston as its secretary, and be-
gan upon the study of the very broad field of inquiry described
in the act. After various preliminary conferences, the follow-
ing circular was prepared:

REPORT OF THE JUDICATURE COMMISSION
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Judicature Commission,
249 State House, Boston.

To the Members of the Massachusetts Bar
The undersigned commissioners have been appointed by the Governorunder chapter 223 of the General Acts of 1919
To investigate the judicature of the commonwealth with a view to ascertaining

whether anyand what changes in the organization, rules and methods of procedure
and practice of the several courts, the number and jurisdiction thereof and thenumber and powers of the judges therein, and of the officers connected therewith
would insure a more prompt, economical, and just dispatch of judicial business.

The first public hearing will be held in Room 249, State House, Boston,
on Wednesday, Nov. 12, 1919, at 10 a.m., and will be continued thereafter
if found necessary. Hearings in Springfield and Worcester will be an-
nounced later, and other hearings will be held if it seems advisable.

The Commission invites suggestions as to any matters which it is called
upon to consider, either by communication in writing or by appearance
at any of the public hearings. It will be of assistance if those who wish
to be heard at the hearings will notify the secretary as soon as possible.

Written communications should
sion, Room 249, State House, Bo

be directed to the Judicature Commis-
ston, Mass.

Henry N. Sheldon,
George R. Nutter,
Addison L. Green,

Commissioners.
F. W. Grinnell, Secretary.

Copies were mailed to all
clerks of court, registers of
counties, and to about 1,200
different parts of the State,
in the leading Boston papers,
to it in their news or editorial

the judges in the State, to the
probate, sheriffs in the various
or more members of the bar in
The notice was also published
some of which called attention

columns.
In accordance with the notice, the Commission held a public

hearing in Room 249, State House, on Wednesday, November
12, and continued the hearing in the same place on Thursday,
November 13.

Thereafter a similar notice of another hearing to be held in

the Court House in Springfield on Thursday, November 20,
was published in papers in Springfield, Pittsfield, North Adams,
Northampton, Westfield and Holyoke. In accordance with the
notice, a public hearing was held in Springfield at the time
specified.
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The Commissioners have also held special conferences with
men whose experience or special study of different matters
seemed likely to furnish assistance in the inquiry, and it expects
to hold more of such conferences and hopes to receive more
suggestions. Other public hearings may be arranged later.

In addition to this, a notice to members of the bar, inviting
suggestions, was published in the “Massachusetts Law Quar-
terly,” and a special notice was sent out by the Massachusetts
Bar Association, announcing that an opportunity for sugges-
tions and discussions relative to the inquiry would be given at
the annual meeting of that association in Worcester on Friday,
Dec. 5, 1919. At that meeting a number of members of the
bar addressed the Commission specially on the subject of
masters and auditors.

The Commission has received many suggestions, orally and
in writing, relating to every part of the judicial system, which
are so varied and which raise so many practical questions re-
quiring careful consideration and judgment, that it has been
impossible to consider them adequately and report upon them,
in such a way as to assist the Legislature, within the short time
remaining between the organization of the Commission and
the first Wednesday in January, which is the date specified in
the act for a report. One member of the Commission was ill
and confined to the house for about a month in November and
December.

In order to consider with any degree of care the various
suggestions and discussions, and to report to the Legislature
what, in the judgment of the Commissioners, seems of practical
value for this State, it is essential that further time should be
given in which to study, to discuss with members of the bench
and bar and others, and to formulate recommendations in as
simple and practical a manner as possible.

The Commission requests, therefore, that the time for its
final report be extended until Jan. 1, 1921, with the under-
standing that the Commission may make separate reports on
different subjects in the meantime if it is prepared to do so
and feels that such separate reports would be of assistance to
the Legislature.
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There is one subject on which the Commission is prepared
to report, namely, the provisions for the informal hearing and
prompt disposition of small claims under |35 in the police,
district and municipal courts.

This subject has been brought before the Commission and
the public with peculiar force by the recent publication of a
scientific study entitled “Justice and the Poor,” by Reginald
H. Smith, Esq., formerly counsel for the Boston Legal Aid
Society. This report is the result, not only of Mr. Smith’s
experience, which covered a period of five years in dealing di-
rectly or through his subordinates with some 15,000 matters
in the legal aid office in Boston, but also of a practical study
conducted by him in all the cities in the country where legal
aid societies and experiments in the procedure relating to small
claims are conducted. This book is supplemented by other
accounts relating to this matter in the publications of the
American Judicature. Society and elsewhere.

In addition to the printed evidence, the Commission has
also had the advantage of conferences with judges and mem-
bers of the bar in different parts of the State.

While all this evidence in regard to the matter is important
and valuable as to experiments and their results in other parts
of the country where they have taken the initiative in this
respect, the Commission feels that the strongest evidence is to
be found in the consideration of the matter as a question of
practical common sense, w hich has been overlooked generally
in this and other States until it was brought clearly to the
front by the successful experiments in Cleveland and elsewhere,
which are explained in detail in the publications above referred to.

The substantial point which the Commission believes to
be established by all this evidence is that, as a practical matter
in many cases involving small amounts, the delay incident to
formal court procedure, the expense involved in the service of
process and in the present entry fee, and the expense of an
attorney result in a failure of justice simply because the parties
have not the money to pay what is required in the litigation
of these matters.

Informal Procedure for Small Claims.
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This is not a healthy state of affairs in any community.
That the failure of justice in this way may be relatively less in
Massachusetts than that in some other places is no reason why
efforts should not be made to improve matters in Massachu-
setts. Is it fair that a man who has a small claim for $5 or $lO
or thereabouts should be under the necessity of paying out as
much or more than the amount of his claim in order to present
the matter to the court?

The Commission realizes fully the worth of the work of
the legal aid societies, of the many charitable and other or-
ganizations throughout the State, and of the generous and
unpaid services of individual lawyers in various cities and towns
scattered over the State, in helping people to secure the pro-
tection of their rights in small causes. But, when due allowance
is made for all this sort of generous work, the protection and
enforcement of legal rights ought not to be left to charity, and
the fact remains that the judicial machinery fails to provide
a fair opportunity in many small cases.

Cannot Massachusetts devise some practicable method of
handling these small claims promptly, simply, informally and
without unnecessary existing expenses, in the interests of
justice?

The Commission believes that a practicable plan can be
devised for this purpose, and that it can be as successfully
administered in Massachusetts as it appears to be administered
elsewhere.

Accordingly, the Commission recommends that special pro-
vision be made for dealing with such small claims in all the
police, district and municipal courts of the State, and it submits
a draft of legislation for this purpose.

While the occasion for such procedure may be more marked
in the larger cities, yet there seems to be no reason for con-
fining it to cities, and we believe that Massachusetts should
take the lead in passing a State-wide act of this character. No
complicated legislation is needed. All that is necessary is to
make it clear that the police, district and municipal courts
shall by rule provide that persons having claims under a certain
amount may bring them directly before the judge, simply,
without expense, and without formality, and let the judge dis-
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pose of the matter then and there, as courts of this nature
are doing successfully in other jurisdictions in thousands of
cases to-day.

The question of the amount at which to fix the limit of the
jurisdiction has been a matter of discussion. This amount
varies in different places in other jurisdictions. The Commis-
sion suggests that it should be fixed at $35. Most claims under
that amount, while of considerable importance to persons who
have them, are not claims which call for any formal procedure,
but they do call for the administration of practical, speedy
justice, with the least possible red tape and expense that can
be devised, in order that the persons involved shall not only
get, but shall understand that they get, a fair hearing.

The proposed bill does not necessarily exclude lawyers. It
does not prevent a judge from transferring the case to the
regular docket for more formal hearing if there seems special
occasion for it, but it does give an opportunity to the parties
to come directly before the judge, tell him their story, answer
his questions, and let him settle it, and that is what most people
in such small matters want. The bill does not affect the right
of jury trial, as any one who washes to claim a jury trial is
given an opportunity for removal.

Explanation of the Proposed Act by Sections

Section 45 of chapter 160 of the Revised Laws makes the
justices or a majority of them of the several police, district and
municipal courts, other than the Municipal Court of the City
of Boston, the practical rule-making power for those courts.
Accordingly, they are made the rule-making pow-er in this act.
The association of justices of these courts which now exists
would undoubtedly give the matter prompt attention.

In regard to the Municipal Court of the City of Boston a
separate provision is made so that the rules for that court will
be in the hands of the present rule-making power for that
court.

It is specifically stated that the procedure thus provided shall
not be compulsory, but shall be an alternative procedure for

Section 1
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small claims for debt or damages not exceeding §35. The rea-
son for this is that many people who do not fully understand a
new plan object to being forced into it, whereas if it is simply
made an alternative plan, those people who wish to avail them-
selves of it may do so, and the needs of the people in the com-
munities of the several courts will decide which procedure is the
better adapted to those needs. This alternative plan does not
hurt anybody, and is the best method of introducing in Massa-
chusetts this new machinery.

Certain details in regard to the procedure are specified in the
act as necessary, in the judgment of the Commission, to accom-
plish the object. The other details are left to be adjusted by
the rules.

A brief picture of the proceedings in the Cleveland court
may help the Legislature to understand the nature of the plan
as the Commission sees it. There a plaintiff having a claim
of SlO goes to the clerk of the court, tells his story and presents
his bill. The clerk sometimes calls up the defendant on the
telephone and tells him of the claim. If the defendant pays it,
the matter stops there. If the defendant does not pay, the
clerk writes out, as briefly as possible on the docket kept for
that purpose, the substance of the plaintiff’s bill or of the
plaintiff’s claim. He then gives the plaintiff a slip of paper
stating the time, three or more days later (as may be deter-
mined by rule), when the case will be heard by the judge and
the room in the court house where the plaintiff is to appear
with his witnesses if he has any. The clerk then makes a copy
of the statement of the claim as entered on the docket in a
notice to the defendant with a statement of the time and place
for hearing before the judge. This notice is then mailed either
by the clerk or by the court officer by ordinary mail, the 2-cent
stamp being provided by the plaintiff.

Of course registered mail can be required and may be advisa-
ble to begin with, but in the Cleveland court we understand
they began their experiment by registered mail, and later
adopted the ordinary mail service because the defendant in
fact received the notice more promptly, and they had no prac-
tical difficulty in the matter of defaults for insufficient service.
An envelope stamped “Return if not delivered within 3 days”
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may be found sufficient. The Commission feels that the form
of mail service should be left to be decided by the rules.

There is no entry fee. The only cost other than necessary
postage will be the cost of summoning witnesses, but in most
of these cases the only witnesses are the parties themselves
or those whom they bring with them without summons. If a
party wishes to summon a witness, of course he may do so in
the ordinary way.

On the day specified for hearing, the parties appear before
the judge. Each one can bring a lawyer if he wants to, but,
as a practical matter, in these small cases under simple pro-
cedure lawyers are generally unnecessary. The parties go di-
rectly before the judge, tell their story and answer his questions,
and he delivers judgment on the case thus presented in accord-
dance with the rules of substantive law. In considering this
whole matter it should be noticed that it is specifically stated
that the judge is to decide in accordance with the rules of
substantive lawr, and that the only rules that are relaxed in
the proposed plan are those of a technical character regulating
the mode of trial.

Accordingly, no further pleadings are needed other than
brief entries on the docket, unless the court sees fit to call for
something else because of special circumstances, and the extent
to which rules of practice shall be applied may well be left to
the discretion of the courts. The judge is dealing directly with
parties who are not lawyers and do not understand the rules
of evidence. The judge can sift the evidence. He is left free to
get at the facts. When he gets them he applies the law and
decides the case.

The provision in the proposed act for a stay of the entry ot
judgment or the issue of the execution will enable the judge
to decide how and when the judgment shall be paid in the
simplest manner without formal proceedings. This resembles the
provision of the soldiers and sailors civil relief act, and enables
the court to adapt the order to the facts as justice may require,

The provision that the rules may provide for the imposition
of costs in the discretion of the court is inserted to enable the
judges to meet any attempt to abuse the use of the proposed
procedure in unforeseen ways.
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The provision that the court may issue writs of attachment
on application protects the plaintiff in that respect if he wishes
to make an attachment and to go to the expense of serving
it in the ordinary way.

The reason for limiting the act to claims of contract or tort
for debt or damages is simplicity in introducing this new pro-
cedure. It has been suggested to the Commission that the act
should also cover small cases of replevin and ejectment, and
after experience with the new plan it may be advisable to ex-
tend it to cover such cases. Claims of slander and libel are
expressly excluded, as such claims are of peculiar nature. They
are apt to arise from unbridled tongues and irritated moods,
which subside if not treated too seriously. The existing pro-
cedure affords sufficient protection in cases serious enough to
warrant suit, and there is no occasion for inviting others. Such
cases might seriously clog the small claims docket with neigh-
borhood rows and obstruct the real purpose of the act.

This section protects the defendant’s right of jury trial by an
automatic system of removal upon claim of jury trial, which is
taken from the existing provision already approved by the
Legislature in the act of 1912 and its amendments relating to
the Municipal Court of the City of Boston. The plaintiff, of
course, waives the right of jury trial and also tire right of
appeal (either to the Superior Court or, in the Municipal Court
of the City of Boston, to the Appellate Division) in these small
cases by choosing to begin his suit under this procedure. To
attempt to combine juries and appeals with small claims pro-
cedure would defeat the purpose of the act. If the plaintiff
wishes to preserve the right of appeal, he can begin his suit
by writ in the ordinary way. But if he wishes to have a day in
court and get through with the matter as soon as possible he
may use the informal procedure, whereby he offers to the de-
fendant a simple, inexpensive and conclusive hearing. Then it
is open to the defendant either to reject that offer by removing
the case, or to accept it by going to hearing under the informal
procedure.

In case of removal the original papers, if any, or the original

Section 2.
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docket entry, if the docket is kept on a loose-leaf system, or
attested copies thereof, will be transmitted to the Superior
Court. The question of the form of the docket and whether
originals or attested copies shall be transmitted is left to be
decided by the rules. When the case arrives in the Superior
Court it may be tried on the original record, or the Superior
Court may direct the filing of formal pleadings.

This merely introduces the existing provision of the Boston
Municipal Court act relating to cases where there are several
parties.

This enables the judge to transfer the case to the regular
civil docket for formal hearing in cases where special circum-
stances render that advisable, as in the case of some unusual
question of law or peculiarity of the facts. The provision allow-
ing the judge to impose terms on such transfer will enable him
to control attempts to abuse the process, as, for instance, the
bringing of cases by small claims process for the purpose of
avoiding an entry fee when the plaintiff knows that such cases
are of a nature which requires a formal hearing and the presence
of counsel. There may be cases which, because of peculiarity,
cannot be readily tried under this procedure without interrupt-
ing and clogging the docket and obstructing the purpose for
which the procedure is created. Accordingly, the court should
have some control in this matter.

The provision limiting costs to be recovered by the plaintiff
in cases brought by writ which might have been begun under
the informal procedure is for the protection of defendants who
under the existing inflexible statutes as to costs may be sub-
jected to bills of costs far exceeding the amount of the claims.

The plan thus outlined and provided for in the act is, in the
judgment of the Commission, a simple, practicable plan applica-
ble to the existing courts both in cities and in towns, The

Section 3.

Section 5.

Section J+
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Commission believes it will be a valuable addition to any
system of administering justice, and, if adopted, understands it
will be the first State-wide act of its kind in the country.
Massachusetts has the opportunity of taking the lead in adopt-
ing such a State-wide act.

Respectful y submitted,

HENRY N. SPIELDON.
GEO. R. NUTTER.
ADDISON L. GREEN.
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An Act to establisha Simple, Informaland Inexpensive Peocedckk
for the Hearing and Determination of Small Claims.

Be it enacted, etc., as follows
Section 1. The justices or a majority of them of all the

police, district and municipal courts, except the municipal
court of the city of Boston, shall make uniform rules applicable
to said courts, and the justices of the municipal court of the
city of Boston or a majority of them shall make rules applicable
to that court, providing for a simple, informal, and inexpensive
procedure for the determination, according to the rules of sub-
stantive law, of claims in the nature of contract or tort other
than slander and libel in which the plaintiff does not claim as
debt or damages more than thirty-five dollars. Such procedure
shall not be exclusive, but shall be alternative to the formal pro-
cedure for causes begun by writ. Such procedure shall include
the beginning of actions without entry fee or writ, or require-
ment, except by special order of court, of other pleading than a

statement to a clerk or an assistant clerk of the court, who shall
reduce the same to concise written form in a docket kept for the
purpose. Such procedure shall include notice by mail instead of
the mode of legal service heretofore required, and shall further
include provisions for early hearing of actions thus begun. Such
procedure may include the modification of any or all existing
rules of pleading and practice, and a stay of the entry of judg-
ment or of the issue of execution. The rules for such procedure
may provide for the elimination of any or all fees and costs now
fixed by law, and that the imposition of costs in causes under
such procedure shall be in the discretion of the court. In causes
begun under such procedure the court may on application for
cause shown issue writs of attachment of property or person as
in causes begun by writ.

Section 2. A plaintiff beginning a cause under such pro-
cedure shall be deemed to have waived a trial by jury and his
right of appeal to the superior court, unless said cause shall be
removed to the superior court as hereinafter provided, in which
case the plaintiff shall have the same right to claim a trial b\

LEGISLATION RECOMMENDED
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jury as if said cause had been originally begun in the superior
court. No other party to a cause under such procedure shall be
entitled to an appeal. In lieu thereof, any such party may, prior
to the day upon which he shall be notified to appear, file in the
court in which such cause is pending a claim of trial by jury,
and his affidavit that there are questions of fact requiring trial
in the cause with specifications of the same, and that such trial
is in good faith intended, together with the sum of three dollars
for the entry of the cause in the superior court. The clerk shall
forthwith transmit such original papers or attested copies thereof
as the rules made under section one of this act may provide, and
the superior court may try the cause as transmitted or may re-
quire pleadings as in a cause begun by writ, but said cause may
be marked for trial on the list of causes advanced for speedy
trial by jury.

Section 3. The provisions of section four of chapter six
hundred and forty-nine of the acts of nineteen hundred and
twelve shall apply to all police, district and municipal courts in
causes begun under this act.

Section 4. The court may, in its discretion, transfer a cause
begun under this act to the regular civil docket for formal hear-
ing and determination as though begun by writ, and may impose
terms upon such transfer.

Section 5. In any cause begun by writ which might have
been begun under the informal procedure herein provided for,
the rules may provide, or the court may by special order direct,
that the costs to be recovered by the plaintiff if he shall prevail,
be eliminated in whole or in part.

Section 6. This act shall take effect on




