
No. 1269HOUSE

Report of the Committee on Elections (House) on the petition of C.
Joseph Harvey of Winthrop that he be declared elected a member of
the House from the Twenty-first Suffolk Representative District (see
House, No. 35).
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Messrs. Elihu D. Stone, Chairman, . . of Boston.

Everett W. Coleman, ... of Orange.
William L. Stbdman, ... of Methuen.
John A. White, Clerk, ... of NorthBrookfield.
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Tony A. Garofano, ... of Lynn.

Report by:
Elihu D. Stone, Chairman.
Homer Albers, Esq., for the Petitioner.
Fitz-Henry Smith, Jr., Esq., for the sitting member.

The Committee on Elections to whom was referred the
petition of C. Joseph Harvey praying that he might be
allowed to sit in the House of Representatives from the 21st
Suffolk District, which district comprises the town of
Winthrop, in place of Charles D. Bradbury, the sitting
member, has considered the same as well as all the evidence
offered by the petitioner in support of his petition and all the
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evidence offered by the sitting member which would in any
way affect his interest as a member of this House.

Both the petitioner and sitting member were represented
by learned counsel, and your Committee has cause to believe
that all facts material to a correct view of the case were
made to appear.

It is agreed by all concerned, and your Committee finds it
therefore as a fact, that the petitioner, C. Joseph Harvey,
received the Republican nomination for Representative in
The General Court of Massachusetts in the primaries held in
the said town of Winthrop on the twenty-third day of Sep-
tember, 1919. In pursuance thereof Harvey’s name was
duly printed bn the ballot, used in the last state election in
the said town of Winthrop, as the regular Republican candi-
date for Representative from the said district.

It appears that Charles D. Bradbury, the sitting member,
who was defeated for renomination in the said primaries by
the petitioner, put himself forward, or as Bradbury insisted
on the witness stand, his friends put him forward as a
candidate to oppose the election of the said Harvey, the
regular Republican nominee for Representative. A spirited
campaign followed; cards were distributed, letters were sent
to the voters of the said town of Winthrop, political adver-
tisements were inserted in the newspapers, and meetings
held, on behalf of both Harvey vand Bradbury.

Prior to the election the said Bradbury or his friends
caused stickers to be printed containing the following in-
scription :

REPRESENTATIVE IN GENERAL COURT
Twenty-first Suffolk District Vote for ONE

Republican |CHARLES D. BRADBURY OF Republican|

These stickers were distributed to the voters on the day of
the election at the voting places inside as well as outside.
Many of the said stickers were distributed to the voters in

envelopes containing printed directions on the outside as to

how to use the sticker. It may be necessary to add that it
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appears from the testimony presented to your Committee
that some of the friends of Bradbury made inquiry in the
office of the Secretary of the Commonwealth as to the
legality of the said stickers, where they were informed by
Herbert H. Boynton, the First Deputy Secretary of the Com-
monwealth, that he saw no reason why the said stickers
could not be used, or words to that effect.

About 2 p.m. on election day Harvey filed with the election
officers a protest against the use of the said stickers. The
stickers, however, continued to be used. The election re-
sulted in favor of the sitting member; the first count of the
ballot showing 1,150 votes for Harvey and 1,328 votes for
Bradbury, and the re-count showing 1,052 votes for Harvey
and 1,314 votes for Bradbury. All of the said votes received
by Bradbury were on stickers. Harvey objected to the
counting of the Bradbury stickers. The said Bradbury was,
nevertheless, declared elected by a majority of 262 votes.
The result was based upon
calculation.

pure, inflexible, mathematical

i delivered by the clerk of the
;aid Bradbury, and he qualified

A certificate of election wa
said town of Winthrop to the
as a member of this House.

It is alleged by the petitioner that the election of Bradbury
was illegal; and he prays, therefore, that he be declared the
legally elected Representative from the said 21st Suffolk
district and be granted a seat in the House of Representa-
tives as representing the said district, substantially for the
following reasons:

(1) Because the said stickers used by the said Charles D.
Bradbury contained the political designation REPUBLICAN
which is prohibited by Section 201 of Chapter 835 of the
acts of 1913, as amended by Chapter 250 of the General
Acts of 1917.

(2) Because the size of the type which appeared on the
said sticker was not in conformity with the requirement of
Chapter 835, section 261, of the acts of 1913.

(3) Because the stickers after being attached to the official
ballot thereby became a part of the official ballot; and, as
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the sticker is attached to the ballot before being marked, it
placed in this case two names with' the same political desig-
nation for the same office upon the ballot in violation of
Section 258 of Chapter 835 of the Acts of 1913, as amended
by Chapter 250 of the General Acts of 1917.

(4) Because the stickers were enclosed in envelopes with
printed matter on the envelopes containing directions or
requests, thus becoming in law a poster, handbill, placard
or circular intended to influence the action of the voters, and
which envelopes were exhibited, circulated or distributed
within 150 feet of the entrance of the polling places, which is
prohibited by Chapter 835, section 280 of the Acts of 1913;
and

(5) Because many of the stickers were pasted over the
name of the said Harvey. (For the purpose of establishing
the last contention, counsel for the petitioner moved that the
Committee inspect and recount the ballots).

Your Committee is conscious of the task imposed upon it,
and it has therefore considered all the questions involved, as
well as all the evidence presented, with the greatest of care.
The scope of the petition was widened for the purpose of
making it possible for both the petitioner and the sitting
member to present any and every evidence that is in any
way material for the purpose of establishing their respective
contentions. It is, therefore, safe to assume that the peti-
tioner has been given every opportunity to present his case
in its entirety for the purpose of being able to sustain the
burden of proof which the law imposes upon him.

Afimr Committee has considered these principles as fun-
damental in coming to a decision in this case: That the
statutes governing and guiding elections were enacted for
the purpose of facilitating an honest expression of the
people’s will; that whenever it is possible to ascertain the
true intent of the voters, that intent should prevail; and
that no technicality should be allowed to defeat the will of
the majority of the people, unless the statute specifically pro-
vides as a penalty for the violation of its provisions that the
votes should not be counted. No doubt such a provision
would raise a constitutional question. For it must be borne
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in mind that our laws relating to elections are enacted not
merely to preserve the purity and secrecy of the ballot and
to curb in so far as possible corrupt practices, but to ascer-
tain and not to thwart the popular will honestly expressed.
Blaclcmer v. Hildreth, 191 Mass. 29. Election Cases 1853 to
1885, French v. Bacon, Page 184. Says Judge Cooley that
election statutes ought to be tested with “a leaning to
liberality in view of the great public purposes which they
accomplish.” Constitutional Limitations, Page 177.

Thus, in the eyes of the court, paper tinged with blue was
regarded as “white” for the purpose of satisfying the require-
ment of the statute. People v. Kilduff, 15 Illinois, 492.

The words “Republican Ticket” on the ballot were not
regarded by the court as a distinguished mark or embellish-
ment within the meaning of the statute which statute pro-
hibited “distinguished marks or embellishments” to appear
on the ballot. Stanley v. Manley, 35 Indiana, 275.

To take an opposite view would, in the opinion of your
Committee, do violence to the sacred principles of repre-
sentative government the very foundation of our Democ-
racy. In other words, it is the opinion of your Committee
that effect should be given to the honest intent of the voters,

if it is possible to ascertain that intent, without regard to
technical rules; and the intent of the voters, honestly ex-
pressed, when thus ascertained is to be the governing rule,
unless the statute provides as a penalty for the violation of
its provisions that the votes should not be counted.

It is to be observed that the provisions of the statute
relative to the ballot have application chiefly to the election
officers in so far as they are susceptible to their control.
For it is, or it should be the duty of the election officers to
observe these rules and regulations, in so far as they can
control them, for the purpose of safeguarding the integrity of
the election. Surely the people have no control over the
preparation of the ballot, nor of the stickers; for the ballots
as well as the stickers are always furnished on the day of the
election by the election officers appointed for that purpose
by independent candidates, or by their friends. The voter
in but few instances ever sees these ballots or stickers until
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he approaches the polls to cast his ballot. It would be
absurd to require the voter to ascertain the legality of the
ballot which he is allowed by the election officers to paste
upon the ballot and which ballot containing the sticker was
deposited by the voter in good faith. Kirk v. Rhoades, 46
California 398.

It is or it should be the duty of the warden or the election
officers to refuse the acceptance of a ballot or sticker which
is not in conformity with the requirements of law, and point
out to the voter the legal defect of the same, if any, so that
the voter may be able to comply with the requirements of
the law and eliminate the irregularities. If allmved to be
deposited and not counted, the voter would be disfranchised.
Therefore, in the event of the acceptance of such a ballot
by the warden or election officers, or in the event of the
allowance of such a sticker to be pasted upon such a ballot,
even though the ballot or the sticker is not in conformity
with the technical requirements of the statute, such ballots
containing such stickers will not be invalidated, if the ballots
so deposited were the honest and clear expression of the
intent of the voters, unless the statute expressly forbids the
counting of such ballots.

To entertain an opposite view would expose the voters to

the mercy of the election officers, and it would open the

door to fraud on the part of election officers who might in-

tentionally permit and even encourage voters to deposit
defective ballots in order that they might be rejected, and
thus materially affect the result in the interest of one party
or the other. This view seems to give due weight and scope

to the statutes, and to preserve the sanctity of the right of
suffrage and its free and honest exeicise.

aum xco xxv.
,

In the absence of express provisions for a penalty tor tlie

violation of the provisions of the statute, the determining

factor should be the honest expression of the will of the ma-

jority, if that expression was not in any way affected bj tie

alleged irregularity or irregularities. The rule is well state

by Mr. Justice Braley in Ray v. Registrars of 1 oters o) Ash-

land, 221 Mass. 223.(1915)- “The cardinal rule is that i

the intent of the voter can be fairly determined, eflect stall
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be given to that intent and the vote counted in accordance
therewith. Flanders v. Roberts, 182 Mass. 524, 525 and 526
and authorities cited.. And his intention is to be found from
the evidence of what he did. If not prohibited by statute,
ballots which fairly and unmistakably express the voter’s
purpose are to be counted as deposited in the ballot box.
O’Connell v. Matthews, 177 Mass. 518, 521, Brown v. McCol-
lum, 76 lowa 479, State v. Eagan, 115 Wis. 417.”

In assuming these views, your Committee has followed
precedent and was guided by the well established proposition
that the House of Representatives is the exclusive judge of
the qualifications of its own membership. Dinan v. Swig,
223 Mass. 516. Constitution, Chapter I, Article 111, Section
10.

Your Committee, therefore, deemed it proper to be dic-
tated by the law of reason and by the consciousness that this
House should not be guilty of causing the disfranchisement
of voters who have deposited their ballots in good faith,
unless it is so directed specifically by a valid statute. Your
Committee took pains to remember that the case at Bar
does not merely involve the personal interest and right
of both the petitioner and the sitting member, but it involves
even the greater interest and greater right of the people
of the said 21st Suffolk District the right to determine
for themselves as to who shall be their representative in The
General Court of Massachusetts a right which should be
zealously shielded by this House.

No election should be declared to be void by reason of the
violation of statutory provisions, be they even mandatory,
without the clear and explicit direction so to do in the
.statute, if the result of the election was in no way affected
by the alleged violations. Whether or not the result was
affected is a question of fact for the Committee on Elections,
with the approval of this House, to determine.

In the light of all the surrounding circumstances, the Com-
mittee finds it as a fact that the result of the election at
issue was in no way affected by any of the violations alleged
by the petitioner, and that there was no confusion in the
minds of the voters voting in the last state election in the
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said town of Winthrop. Berenmyer or Kreitz, 135 111., 591 -

615. No competent evidence was presented by the petitioner
to substantiate his assertion that the voters of the said town
of Winthrop were misguided or misled to an extent that the
result was thereby affected. All of the witnesses who ap-
peared for the petitioner testified only as to their opinion
and not as to their actual knowledge evidence which the
courts held not to be admissable. O’Donnell v. Pollock, 170
Mass. 441; Luce v. Parsons, 192 Mass. 8; Rice v. James,
193 Mass. 458; Green v. Corey, 210 Mass. 536. It is safe to
say that the voters had a clear conception of the exact politi-
cal status of both the petitioner and the sitting member, and
went to the polls on the day of election with a definite pur-
pose. To assume otherwise would, in the opinion of your
Committee, constitute a denial of the possession of ordinary
intelligence on the part of the people of Winthrop.

The insertion of the political designation REPUBLICAN
in the Bradbury sticker did in no way influence the outcome
of the election. For Bradbury at the time of the election
was the representative from the said town of Winthrop in
the General Court, having been elected as a Republican.
Lienee Bradbury’s affiliation with the Republican Party
must have been a matter of common knowledge on the part
of the people whom he represented in this House. It fol-

lows, therefore, that the political designation REPUBLICAN
contained in the sticker conveyed nothing new to the people
of Winthrop; for one cannot convey that which is already

known.
It is obvious, judging from the evidence of what the

voters did, that the majority of the voters of the said town
of Winthrop, voting in the last state election, in their wis-

dom deemed it proper not to support Harvey, the. regularly
nominated Republican candidate for representati\ e. Instea
they registered their preference for Bradbury by a majority
voting for him in the last state election by means of stickers
pasted on the ballot. Surely, this House legally or morally

has no right to question the motives of the people of m-

throp, nor cast any reflection upon the soundness of their

judgment.
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To apply the facts and the principles, supra, to the specific
contentions set forth in the petition and amendments there-
to, it would follow that none of them are sustained.

Contention (1) Wherein the petitioner claims that the use
of the word REPUBLICAN on the sticker was prohibited
and thereby the election was rendered void stands neither the
test of law nor of reason. For, as stated above, the mere
technical violation of a statutory provision will not invalidate
an election if the result of the election was in no way affected
by the violation in question, unless the statute specifically
provides as a penalty for the violations of any of its provi-
sions that the votes should not be counted. Assuming, there-
fore, that the petitioner is correct in his insistence that the
political designation REPUBLICAN contained in the said
sticker was prohibited, yet the effect of such violation, if it
be a violation, does not necessarily suffer the election to be
void, since the statute does not so provide, and for the
reasons, supra. Moreover, your Committee finds it difficult
to accept the petitioner’s view that the employment of the
political designation REPUBLICAN constituted a violation
of a mandatory provision of Section 201 of Chapter 835 of
the Acts of 1913, as amended by Chapter 250 of the General
Acts of 1917. If it was the intention of the Legislature in
enacting the said statutes thereby to prohibit the insertion of
any political designation in a sticker, unfortunately, the con-
struction of the statutes in question does not permit the con-
veyance of that intention a defect which can be cured, if a
cure be deemed necessary, only by additional legislation.

All that Section 280 of Chapter 835 of the Acts of 1913
says is that stickers shall be subject “to all the restrictions
imposed by Sections 258 and 261” as to political designa-
tions.

Section 258 of the said chapter relates to the “Preparation
and Form of Ballots”, and provides in part as to the political
designations of candidates, as follows: “To the name of
each candidate for a state or city office, except city offices in
Boston, shall be added in the same space his party or political
designation or designations.”

Section 261 relates to the paper, size, form and type of
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official ballots, and says nothing about the political designa-
tion of candidates for a state office.

There is, therefore, no “restriction” in either Section 25S
or 261 against the use of a political designation on a sticker,
Ray v. Registrars of Ashland, 221 Mass., bottom of pages
227, 228.

Section 258 quoted above as originally enacted contained
at the end after the word “designation” the words “ex-
pressed in accordance with Section 201.” Section 201 deals
with “Certificates of Nomination and Nomination Papers”,
and the words “expressed in accordance with Section 201”
were stricken out of Section 258 by Section 2 of Chapter 250
of the General Acts of 1917, which chapter is entitled “An
Act to prohibit the use of political party names on nom-
ination papers in certain cases.”

The whole contention of the petitioner that the use of the
word REPUBLICAN on the Bradley sticker was illegal is
founded upon the provisions of Section 201, which by the
act of 1917 no longer applies to stickers used at an election,
if it were ever meant to apply to stickers.

Bradbury was not “nominated otherwise than by a politi-
cal party.” He was “elected” by voters using the stickers
which they were entitled to use.

Contention (2) Wherein the petitioner claims that the
sticker was illegal because the type was not in conformity
with the law as to size, is not sustained for the reasons,

supra, as well as by virtue of its own inherent weakness.
It would be indeed ridiculous to suggest that the voter be

required to determine the legality of the size of the type on

the ballot as fj condition precedent to the counting of the
ballot deposited by him in good faith. Besides the statutes
relative to the particular contention is directory and not
mandatory. Ray v. Registrars oj Ashland, supra.
11l Cl111. I£lLvr JL > . ± leccy V . il/l/y c/un

J L

Contention (3) Wherein the petitioner claims that the
ballot containing the stickers were illegal because, as the
petitioner says “the sticker is attached to the ballot before
being marked; it placed therefore in this case two name
with the same political designation over the same office upon
the ballot in violation of the Acts of 1913, Chapter 830,
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Section 258, as amended by the General Acts of 1917, Chap-
ter 215, Section 2,” is not sustained by the mere application
of the principles already elaborated upon.

It is to be observed that the petitioner, in his contention
relies upon the assumption that “the sticker is attached to
the ballot before being marked,” which assumption, however,
is not supported by any evidence. In fact it is possible for
the voter to mark the sticker even before it is attached to
the ballot. Thus the said contention is founded not on a
positive but rather on a speculative basis.

The said contention fails also because said statute relates
to the preparation of the official ballot on the part of the
election officers, and does not relate to the rights of the
voter.

Contention (4). Wherein the petitioner claims that the
election of Bradbury was illegal because of the distribution of
an envelope within 150 feet from the entrance of the polling
places, containing therein directions or requests to the voters,
fails for the reasons contained above. Moreover, the pe-
titioner failed to establish two material points: (1) that the
distribution of the said envelopes containing the printed
matter actually influenced the minds of the voters, and
thereby affected the outcome of the election; and (2) that
the sitting member authorized, consented to or knowingly
ratified the same. It has been ruled that even the distribu-
tion among voters of checks redeemable in liquor, cigars, etc.,
at a saloon near the polls and the distribution of refresh-
ments at the polls will not invalidate the election if it is not
shown that the voters were actually influenced by these acts
and that these acts were authorized and consented to by the
sitting member. E ection Cases, 1853, 1885, Prescott v.
Grossman, Page 303. F nally, the statute itself upon which
the said contention is based provided for the violation of its
provisions a fine of not more than twenty dollars.

Contention (5). Wherein the petitioner claims that the
election was illegal because many of the stickers were pasted
over the name of Harvey is not sustained. The placing of
a sticker containing one name over another name indicates
conclusively the intention of substituting one name for
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another. If it be placed over another name which is under
the title of an office, it indicates conclusively an intention
to substitute for that office the name upon the sticker.
It would seem, therefore, to be contrary to sound reason and
the judicial and legislative construction of our statutes to
say that a ballot thus cast in good faith and without fraud
by a legal voter should be rejected. Ray v. Registrars of
Ashland, cited above. Cushing Law and Practice, Legisla-
tive Assemblies, Paragraph 105; Keller v. Robertson, 27
Michigan, 116; Election Cases, 1896, 1897; Opinion of the
Attorney General, Page 47. The petitioner’s Request for
an inspection and recount of the ballots has been therefore
denied. , •

Thus, every contention taken separately fails and surely
they do not become stronger when taken together.

In the light of all the facts, supra, it is the opinion of your
Committee that the result of the election in the case at Bar
was the honest and unmistakable expression of the will of the
majority of the people voting in the last state election in the
said town of Winthrop, and therefore the will of the people
thus manifested shall prevail. Coal v. Tucker, 164 Mass.
486; Brewster v. Sherman, 195 Mass. 292; O’Connell v.
Matthews, 177 Mass. 518; Attorney General v. Campbell,
191 Mass. 497; Beauchemin v. Flag 229 Mass. 23; Sheppare
v. Sears, Election cases, 1885-1897; Riley v. Aldrich House
Document 343, 1904; Murray v. Rooth, House Document
259, 1910.

Accordingly, the said Charles D. Bradbury is the legally
elected representative from the said 21st Suffolk district,

and is therefore entitled to retain his seat in the House of
Representatives as representing the said district. 4he Com-
mittee unanimously concurs with the said conclusions, as to

all the contentions set forth by the petitioner, except as to

the first one.
The petitioner is hereby given leave to withdraw.

For the Committee

ELIHU D. STONI
Chairman.

James A. Goode of Boston dii ;ents.


