
SENATE .... No. 403

Department of the Attorney General
Boston, Mar. 16, 19:

Hon. Edwin T. McKnight, President of the Senate

Deak Sir : — I have the honor to acknowledge the receipt
of a copy of the following order passed by the Honorable
Senate on March 11, 1920: —■

“Ordered, That the attorney-general be requested to advise the Sen-
ate as to what conditions would constitute a 'grave emergency’ within
the meaning of section two of Senate Bill No. 376, entitled ‘An Act
relative to the division into day and night forces of permanent mem-
bers of fire departments in certain cities and towns,’ if the said bill
should be enacted into law.”

Section 2 of the bill referred to in this order is as follows

‘‘Said chapter one hundred and thirty-two is hereby further amended
by striking out section three and substituting the following: — Section
3. The officer or board having charge of the fire-fighting force shall
have full authority to keep on duty and to summon to duty any or all
of the fire-fighting force in any grave emergency.”

In determining what conditions would constitute a “grave
emergency,” within the meaning of section 2 of the said bill,
the words must be considered in relation to their context,
and must be so construed as to give to the act its necessary
and proper intent.

The word “emergency” is in such common use that its
meaning is one of general acceptation. In the Century
Dictionary the definitions most applicable to its use in the
pending bill are: —•

Cljc CommonltmiUft of ©assaciiiisetts.

A. sudden or unexpected occasion for action, exigency, pressingmg
necessity.”
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The use of the word “grave,” as qualifying the word “emer-
gency,” implies that it must be more than an ordinary emer-
gency to give the officer or board having charge of the fire-
fighting force the authority vested in him by the bill. The
emergency must be “of serious import.”

In cases where daily labor on public works has been limited
by statute to eight hours “except in case of extraordinary
emergency,” the court has said that such emergency “im-
ports a sudden and unexpected happening; an unforeseen
occurrence calling for immediate action to avert imminent
danger to health, or life, or property; an unusual peril.”
Penn Brickie Co. v. United States, 29 App. D. C. 452, 459.

Having in mind that the conditions which would con-
stitute a grave emergency within the meaning of section 2 of
the pending bill must be determined by the purpose and
intent of the said section, it is clear that the conditions
constituting a grave emergency cannot be defined by a hard
and fast rule applicable to all cases, but the conditions must
be such as in the opinion of the officer or board having
charge of the fire-fighting force make it necessary to keep
on duty or to summon to duty any or all of the fire-fighting
force to protect the lives or property of the people. It is
obvious that a fire which would constitute a grave emer-
gency under certain conditions and in a certain locality
might not be a grave emergency under different conditions
or in a different locality. A fire in a congested residential
district where the buildings were of non-fireproof construc-
tion, when accompanied with a high wind, might con-
stitute a grave emergency, whereas a fire under greater
headway in a district of fireproof construction, with no wind
menace, would not be such an emergency.

The officer having charge of the fire-fighting force is en-
trusted with the entire responsibility for the protection of
the lives and property of the people, and the conditions
constituting such an emergency as to require all of the fire-
fighting force to protect the lives and property entrusted to
his care must be determined by him, because on him rests
the sole responsibility. I therefore advise you that what
constitutes a grave emergency is a question of fact, to be
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determined upon each occasion, under all the conditions then
obtaining; and any condition of unusual peril, calling for the
exercise of the authority conferred by the said section to
avert danger to life or property, is a grave emergency.

The answer to your inquiry is made clear if the words
of the section are changed to read: — “An officer or board
having charge of the fire-fighting force shall have full au-
thority to keep on duty and to summon to duty any or all
of the fire-fighting force whenever in the opinion of the
officer or board such action is necessary to protect lives and
property

Very truly yours,

J. WESTON ALLEN
Attorney-General.




