
Department of the Attorney General
Boston, Mar. 18, 1920.

Hon. Edwin T. McKnight, President of the Senate.
Dear Sir: I have given careful consideration to the bill

transmitted with the order of the Honorable Senate, dated
March 12, 1920, which reads as follows:

“Ordered, That the Senate require the opinion of the attorney-
general as to the constitutionality of Senate bill No. 201, relative to
the transportation of blind persons accompanied by guides on street,
steam or elevated railroads or railways.”

A question arises as to the construction of the proposed
bill. Under section 1 it is by no means clear whether the
intention is that the blind person and his sighted guide shall
each pay half fare or whether the blind person shall pay
half fare and the sighted guide full fare. But taking the
language of section 1 and section 2 together, the more
natural construction seems to be the latter, viz.: that the
blind person shall pay half fare and the sighted guide shall
pay full fare. Assuming that this is the true construction,
the bill in substance provides that a blind person whose name
appears upon the register of the Massachusetts Commission
for the Blind, who obtains from that Commission the pre-
scribed identification card upon payment of a fee of
dollars, who is obliged to travel from place to place in pur-
suance of his legitimate occupation, and who is accompanied
by a sighted guide for safety and protection, shall pay one
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half the regular fare charged by street, steam or elevated
railroads or railways to other passengers for the same service.

In my opinion this bill is open to several constitutional
objections.

1. In its present form the bill is not limited to regulation
of rates of fare in intrastate commerce. The power to regu-
late rates of fare in interstate commerce is possessed by
Congress alone. Unless, therefore, the bill is amended to
confine its operation to fares to be charged for travel wholly
within the Commonwealth, it will be clearly unconstitutional
upon this ground.

2. There is a further question ■whether the bill, which re-
quires carriers to grant a reduced rate to a particular class,
may not be confiscatory. There is no question that the
Commonwealth has power to prescribe reasonable rates of
fare to be charged by carriers for travel wholly within the
Commonwealth Whether a rate is confiscatory is a mixed
question of law and. fact to be determined in each particular
case upon all the facts.

It is well known that many steam and electric roads at
the present time are not able at the present rates of fare to
earn more than operating expenses, and in numerous in-
stances they are not earning operating expenses. Any
statute which would require a carrier to lower the rate of
fare to a certain class of the travelling public would be con-
fiscatory and therefore unconstitutional if it resulted in
reducing the return to the carrier below that reasonable
minimum to which it is entitled.

3. The ordinary rule of law is that public service com-
panies shall serve all who apply, without discrimination, at
a reasonable rate. A lawr which provides a special rate to a
particular class purports to authorize a discrimination in
favor of that class. It may well be that the cost of the
discrimination must be made up by charging a larger rate to

the rest of the travelling public in order to produce that
reasonable return to which the carrier is entitled. Even the
Legislature has a very limited power to provide for a dis-
crimination in favor of a particular class of the travelling
public at the expense of the travelling public as a whole.



SENATE —No. 423.1920.] 3

Lake Shore <fe Michigan Southery Ry. Co. v. Smith, 173 U. S.
684. An arbitrary classification cannot be made. Chicago,
R. I. &P. Ry■ v. Ketchum, 212 Fed. 9SG. In my opinion a
valid classification must be adapted to promote a sufficient
public purpose. Thus the law granting a half fare to school
children and other persons travelling to and from schools
maintained by the public, and private schools of a like kind,
was sustained by the court against the contention that such
a classification was arbitrary, on the ground that that classi-
fication tended to promote a public purpose, namely, educa-
tion. Commonwealth v. Interstate Consolidated Ry., 187 Mass.
436; Commonwealth v. Connecticut Valley Street Ry., 196
Mass. 309; Commonwealth v. Boston & Northern St. Ry. Co.,
212 Mass. 82. The Interstate Railway Case (supra) was
affirmed by the Supreme Court of the United States in 207
U. S. 79, on the very narrow ground that as the statute was
in force at the time when the company received its charter,
that company could not complain of it. See also San
Antonio, T. Co. v. Altqelt, 200 U. S. 304.

On the other hand, a statute which requires carriers to
grant a reduced rate to a particular class upon private ground
peculiar to that class is clearly invalid. Thus a statute which
requires a railroad to grant free transportation to one who
accompanies a shipment of cattle is arbitrary and void.
Atchison, etc. R. Co. v. Campbell, 61 Kan. 439; McCully v.
Chicago, B. & Q. R.R., 212 Mo. 1; George v. Chicago, R. I.
&P. Ry. Co., 214 Mo. 551. The reasoning of these cases
is to the effect that where a reasonable rate has been prescribed,
the Legislature cannot prescribe a reduction from that rate
to some private class of travellers selected by the Legisla-
ture. The present bill seems to fall within this principle.
It prescribes a reduced rate for a particular class of blind
persons. L'nless the classification rests upon a public pur-
pose sufficient to justify it, this bill could not stand. It
would open the door to laws designed to afford special rates
to almost any class which the Legislature might select for
special favors to be rendered by carriers at the carriers’
expense. Such a principle sunstitutes legislative discrimina-
tion for corporate discrimination.
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For the foregoing reasons the bill under consideration wouldbe unconstitutional.
I am of opinion, however, that if there should be sub-

stituted for the present compulsory bill a proper permissive
bill, applicable to intrastate commerce only, the constitu-
tional objections pointed out above might be avoided. Any
railroad which might choose to avail itself of such permis-
sion to carry a blind person and a sighted guide for a single
fare, in order to lessen the chance of accident, with possible
liability for damages, could not object that such a bill was
either arbitrary or confiscatory, or, on the ground of such
voluntary action, ask to raise ordinary fares. Such permis-
sive legislation might be supported also by the precedent of
the Federal railroad law, and the regulations of the Interstate
Commerce Commission thereunder, which permit but do not
require a special rate to certain designated classes of per-
sons, such as ministers.

Very truly yours,

J. WESTON ALLEN,
Attorney-General.


