
SENATE .... No. 481

Senate,

In compliance with the provisions of Article XLVIII of
the amendments to the constitution, the Joint Committee on
Legal Affairs, to which was referred the initiative petition,
accompanied by bill entitled An Act to regulate the manu-
facture and sale of beer, cider and light wines, transmitted by
the Secretary of the Commonwealth, January 7, 1920, and
printed as House Bill No. 38, having heard the petitioners
and all parties in interest, and having duly considered the
measure, herewith submits to the General Court its recom-
mendations relative thereto, and the reasons therefor, in the
form of majority and minority reports:

The majority of the committee recommends that the bill
ought to pass, for the following reasons:

Cfte Commontoealtl) of £passacJnioetts;.

REPORT OF COMMITTEE.

1. The first section of the eighteenth amendment to the
Federal Constitution prohibits the manufacture, sale or trans-
portation of intoxicating liquors for beverage purposes, and
the second section thereof provides that congress and the
several states shall have concurrent power to enforce the
amendment by appropriate legislation. Congress has exer-
cised the power so conferred by enacting the so-called Vol-
stead Act. While this law remains in force, it is presumably
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the supreme law of the land and is enforceable by federal
authorities in the several states and territories.

The federal law is, however, subject to amendment or
repeal by congress, and in addition its constitutionality and
validity, as well as its capacity to render inoperative and to
supersede law enacted by the several states in pursuance of
the said second section of the eighteenth amendment, are
now under consideration by the United States Supreme
Court.

It therefore seems proper and advisable that this com-
monwealth should enact some legislation in pursuance of its
concurrent power to enforce the prohibitory amendment, in
case the Volstead Act should be amended or repealed or
should for any reason become invalid or unenforceable.
Otherwise, a situation might arise in which the constitutional
amendment would, in this commonwealth, be deprived of
that auxiliary legislation which its proper enforcement
requires

2. Petitions for legislation providing for the enforcement
of the eighteenth amendment have been considered by the
committee in conjunction with this measure, as follows:

(a) A petition (accompanied by House Bill No. 798) “for
legislation to harmonize the laws of Massachusetts relating
to intoxicating liquors with the Constitution and the laws
of the United Statesand seeking virtually to enact as a
state law the Volstead Act and forbidding the manufacture,
sale or transportation of liquors for beverage purposes con-
taining over one half of 1 per cent of alcohol, by volume.

(6) The said initiative petition (accompanied by House
Bill No. 38) permitting the manufacture, sale and transporta-
tion under license, of certain non-intoxicating beverages
containing not over 2.75 per cent of alcohol by weight at
60° Fahrenheit.

(c) Petitions (accompanied by Senate Bills 262 and 263
and House Bills 925 and 926) authorizing the sale of bev-
erages containing not over 4 per cent of alcohol.

3. The great weight of the evidence presented to the com-
mittee, the vote at the last state election, under chapter eight
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hundred and nineteen of the Acts of nineteen hundred and
thirteen, known as the Public Opinion Law, as well as the
vote for license in a large number of cities and towns during
the past year, indicate that the pronounced majority of the
people of the commonwealth desire to legalize the manu-
facture and sale of beverages with an alcoholic content con-
siderably larger than the limit of one half of one per cent
fixed by Congress in the Volstead Act.

4. The evidence presented to the committee was conclusive
that beverages containing not over 2.75 per cent of alcohol,
by weight, as called for in the said initiative measure are not
in fact intoxicating within the common and usual meaning of
the word; but no satisfactory evidence was presented to the
committee that beverages containing over 2.75 per cent of
alcohol were not in fact intoxicating.

5. The provisions for licensing and the other regulations
contained in the initiative measure are indispensable to
insure compliance with its restrictions and to provide against
the illegal manufacture and sale of beverages of more than
the prescribed alcoholic content. While the receipt of rev-
enue from the sale of non-intoxicating beverages should not
be considered of primary importance in a matter of this
character, the opportunity of additional revenue for cities
and towns from license fees under this initiative measure
should not be wholly disregarded.

6. Every effort was made by the committee to obtain the
opinion of the Justices of the Supreme Judicial Court as to
the constitutional aspects of the legislation in question. That
assistance being denied by the General Court, the committee
has, after examination of the authorities, including decisions
of the Supreme Court of the LTnited States, reached the con-
clusion that this initiative measure, if enacted, would not be
void as conflicting with the constitution and laws of the
United States, but would be automatically suspended and
without force so long as the present federal law know"n as the
Volstead Act remains in full force and effect. In this view
the committee is further supported by the opinion of the
Attorney General of Massachusetts given on March 29
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1920, at the Request of the Board of Registration in Phar-
macy, printed as House Document No. 1511.

The foregoing recommendation and reasons therefor are
presented as the majority report of the Committee on Legal
Affairs.

WELLINGTON WELLS, Chairman.
SILAS I). REED.
GARDNER W. PEARSON.
JOHN J. WALSH.
BENJAMIN H. WOODSUM.
WALTER SHUEBRUK.
WILLIAM C. CROSSLEY.
JAMES E. CURRY.
HUGH J. LACEY.

The undersigned submit the following minority report:
The importance of this matter impels us to assign our

reasons for dissenting from the majority report of the com-
mittee.

The sole issue is whether House Bill No. 38 should be
passed at this time.

Our reasons for dissenting are as follow
(1) The pendency of suits involving the constitutionality

of such legislation before the United States Supreme Court.
'2) The ineffectiveness of such a Statute at the present

time.

(3) The probability, if not the certainty, of conflict with
the Federal authorities.

4) The substantial defects in the measure itself.
First. At the present time the Supreme Court of the

Lhiited States has under consideration various suits involving
the constitutionality of the eighteenth amendment, of the
Volstead Act, and of various State Statutes similar to House
No. 38. The questions raised in these suits are at once novel
and complicated. Due respect for law and order in the af-
fairs of government and due recognition of the supremacy of
Federal Law demand forbearance from any hasty and im-
prudent act on the part of Massachusetts. No emergency
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exists for the passage of such legislation. We submit that it
is the part of practical prudence to await the decision of the
United States Supreme Court before taking any action.

Secondly. In no event can the passage of this measure
legalize the sale of liquor with an alcoholic content of more
than one half of one per cent until peace is declared and
demobilization proclaimed by the President. In Ruppert v
Coffer, 251 U. S. 264, handed down January 5, 1920, it wa

decided that war prohibition was still in effect and wa
constitutional. Indeed, inasmuch as the proposed measure
(see Section 23), unlike the recent New Jersey act, does not
make specific provision therefor, it is clearly unconstitu-
tional, at least if at the time it goes into effect peace has
not been declared and demobilization proclaime

The majority report itself admits that the bill is inopera-
tive as long as the Volstead Act is in force. In anv event
therefore, House No. 38 is of no avail for satisfying the im
mediate wishes of the people, as expressed in the recent vot
If so, what possible reason can there be for legislation befo:
the supreme court renders its decision

It may be argued that the proposed measure is in aid of
the Volstead Act. In House No. 38 nothing is prohibited
nothing is made illegal, except the sale of certain non-intoxi
eating beverages not containing more than two and three
fourths per cent of alcohol by rveight without a license. Ex
cept as to such unlicensed traffic and except as to the sale of
intoxicating liquors (not defined) on the licensed premises
only, the state in no way aids the Volstead Act.

It may also be argued that if the Volstead Act is declared
unconstitutional or repealed, there will be no protection in the
way of an enforcement statute against the sale of hard liquorsand that House No. 38 provide
ment. Section 24 of House No.
non-intoxicating beverages not c
three fourths per cent alcohol n

> a means of such enforce-
-18 provides that only certain
mtaining more than two and
ay not be sold without a li-

cense. Nowhere in the proposed measure is the sale of bev-erages of an alcoholic content of more than two and threequarters per cent prohibited. In other words the situationWlth res P ect t 0 beverages would be exactlv the same
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without House No. 38 as with it. The licenses now being
issued under Chapter 100, would still be issued.

A similar answer disposes of the argument of the need of
House No. 38, in the event of Congress modifying the Vol-
stead Act and defining intoxicating liquors as beverages with
an alcoholic content greater than one half of one per cent.
Licenses now issued under Chapter 100 of the Revised Laws
would be used and House No. 38 would be entirely dis-
carded. It would have no effect on the sale of liquors of
lower alcoholic content than the Federal law provided.

Thirdly. Passage of such a measure might mean conflict
with the Federal authorities.

In a unanimous report filed March 4, 1920, the Committee
on Legal Affairs reported in part as follows:

“The committee is in doubt however, whether it would be
wise or proper for this legislature to pass any act authorizing
the manufacture and sale of beverages with an alcoholic
content of more than one-half of one per cent while the
Federal Volstead Act, so-called, is in force, because it would
undoubtedly subject persons acting in good faith under
apparent authority of such legislation to prosecution and
probable conviction in the Federal courts.”

It is clear that the opinion of the majority as to the sus-
pension of any present legislation during the operation of the
Volstead Act is not binding, much less is it tantamount to an
express provision in the act itself to the same effect, as in
the recent Maryland Act. Under Section 23 of House No.
38 there is nothing to prevent members of licensing boards
from taking a different view of the law and issuing licenses.
In fact, the attorney-general has in effect ruled on March 29,

1920 (see House, No. 1511), that this may be done. With
such a ruling on record and such a statute on the books,
licensing boards may consider themselves justified in issuing

licenses to persons who would be willing to take chances of
conflict with the Federal authorities.

Fourthly. The measure itself has substantial defects.
Section 25 specifically provides “The provisions of chapter

one hundred of the Revised Laws and of the acts in amend
ment thereof or supplementary thereto shall not appb
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.
. . This means that the following provisions would not

be applicable.
(I) Section fifteen relative to objection of abutters.
(2) Section seventeen relative to adulteration, and to the

use of tables on the premises.
(3) Section thirty-eight, prohibiting the sale in public

parks, pleasure grounds, and reservations.
(4) Section forty-nine, and Chapter 168 of the General

Acts of 1916 and Chapter 91 of the General Acts of 1917,
relative to transportation from a wet city or town to a dry
one. In other words, the local option provided in Section
three of House No. 38, would be a farce.

(5) Section fifty-five, providing that judges may not place
cases of violation of the law on file without filing a certificate
of their reasons therefor.

(6) Section sixty, relative to the age limit of dispensers of
liquor, so that children under eighteen could be employed to
serve these beverages.

(7; Section sixty-two relative to sales to minors, so that
under House No. 38, sales could be made to minors.

(8) Section seventy-two and following relative to search
warrants.

(9) Section seventy-nine relative to the seizure and for-
feiture of goods kept illegally for sale.

(10) Section eighty-seven, declaring goods illegally kept to
be a common nuisance.

Such a wholesale removal of restrictions and administra-
tive provisions can hardly be justified unless the community
desires to place the sale of such beverages on a parity with
the sale of soda and similar beverages. It is pertinent then
to inquire whether dealers in the beverages provided in
House No. 38 might not justly complain of discrimination
against them and in favor of sellers of soda, etc., and seek
relief under the fourteenth amendment of the Federal Con-
stitution.

See United States v. Standard Brewery, 251 U. S. 210,
220, decided January 5, 1920, where Justice Day, announcing
the unanimous decision of the United States Supreme Court
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says: “But the question was neither made nor decided as to
whether Congress could prohibit even in time of war the
manufacture and sale of non-intoxicating beverages.”

The minority have not overlooked the vote at the last
state election under the so-called Public Opinion Act and, as
the reasons already advanced indicate, in no way recede from
the position taken by them, as stated in the second para-
graph of unanimous report of the committee filed March 4,
1920. We do not, however, interpret the vote of the people
to be an instruction to legislators to vote for measures in
conflict with the supreme law of the land, in violation of
their oath of office.

We are unable to perceive that the passage of House No.
38 at this time would serve any proper purpose. The ques-
tion is 'whether we shall legislate in a legal and orderly way
or whether we shall pass, without proper guidance, a law,
probably unconstitutional in its present form, admittedly of
no present avail, whose passage is fraught with danger to our
citizens and which bespeaks the spirit of nullification of 1833.

For the foregoing reasons we are constrained to dissent

ALBERT T. WALL.
WILLIAM F. CRAIG.

RICHARD B. COOLIDGE.
COLEMAN SILBERT.

LOUIS L. GREEN

I concur with the minority report in its objections to the
proposed measure. The General Court has no power to

amend or alter it, and if it is not adopted the original twelve
subscribers may place the same upon the November ballot.

Some affirmative substitute should be provided. It is
possible to draft legislation with • suitable provisos either iu
the form of an act or a legislative substitute for the initiate e

measure that will meet the requirements suggested in the
minority report, and that will offer ample correction for the
omissions and errors of the initiative measur
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a

it

f

If this measure is to appear on the November ballot,
will be unfortunate if nothing better than a negative altera
tive is offered thereto.

My chief objections to the initiative measure are that i
does not define what is to be deemed to be intoxicatim
liquor, nor in any way effectually prohibits the sale o
beverages that are intoxicating.

PRINCE 11. TIRRELI








