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OPINION OF ARTHUR D. HILL, CORPORATION COUN-
SEL OF THE CITY OF BOSTON, IN RESPONSE TO
A REQUEST OF THE BOARD OF ELECTION COM-
MISSIONERS OF SAID CITY RELATIVE TO THE
SERVICE OF WOMEN AS JURORS.

Boston, February 28, 1921

To the Board of Election Cc

Gentlemen: You have asked me whether you should
include the names of women in the jury list to be prepared
by you before July 1, 1921. My advice is that you should notdo so, but should, as heretofore, include men only, unless there
is in the meantime some action by the Legislature or decision
by the court which in express terms prescribes the inclusion of
women.

The question turns on the effect of General Laws, c. 234,
§ 1, wdiich provides that —•

a person qualified to vote for representat
liable to serve as inrnr

the general court shall be
jun

read in connection with the constitutions of Massachusettsand of the United States. The Massachusetts Constitution,Third Amendment, confines the right to vote for representa-

Cfje Commontoealti) of afjaggacl)Uoctts.
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lives “to male citizens twenty-one years of age and upwards”.
The Nineteenth Amendment of the Constitution of the United
States prohibits any state from abridging or denying the right
to vote on account of sex.

There are serious constitutional difficulties in so construing
the existing law as to make women liable to serve as jurors.
The Massachusetts Constitution (Bill of Rights, Articles XII
and XV) guarantees the right to a jury trial, and juries have
always been an essential part of our administration of justice.
The Constitution does not contain any provision fixing the
qualifications for jury service, and does not in terms prohibit
the inclusion of women among jurors. In fact, however, women
have never served on juries in Massachusetts, and this is in
accord with the general rule of the common law that juries
should be composed solely of men.

Robinson’s Cage, 131 Mass. 377, 378

It is the settled doctrine of our court that general provisions
of the Constitution or statutes, even though the words used
are broad enough to include both sexes, are to be considered
applicable to men alone; that women can only hold office
where the law contains an express authorization enabling them
to do so; and that under our Constitution women cannot hold
positions involving the exercise of judicial functions. This
doctrine is based on the historic position of women, and the
court has consistently held that

the law of Massachusetts at the time of the adoption of the constitution,
the whole frame and purport of the instrument itself, and the universal
understanding and unbroken practical construction ... all support this
construction and are inconsistent with any other

Opinion of the Justices, 107 Mass. 604.
Opinion of the Justices, 115 Mass. 602.
Robinson’s Case, 131 Mass. 376.
Opinion of the Justices, 136 Mass. 578.

150 Mass. 586.
165 Mass. 599.

Opinion of the Justice:
Opinion of the Justice:

It is at least possible that the principle of these decisions might
be held to prohibit women jurors.
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The Nineteenth Amendment to the United States Constitu-
tion does not affect the question of constitutionality under the
Massachusetts Constitution. It prohibits the denial or abridge-
ment of the right to vote on account of sex, but it neither con-
fers on women any other rights nor imposes on them any ad-
ditional duties. And it leaves the power of the states to de-
termine their own judicial organization, including the qualifi-
cation of their jurors, just as it was before. The reasons which
led the supreme court of the United States to hold that the
combined operation of the Fourteenth and Fifteenth Amend-
ments to the Constitution forbade the exclusion from jury
service of members of the colored race

Strauder v. West Virginia, 100 U. S. 303,
Ex parte Virginia, 100 U. S. 339,
Neil v. Delaware, 103 U. S. 370,
Bush v. Kentuckv, 107 U. S. 110,

and in Neil v. Delaware to accept a State court’s construction
of a State statute passed before the amendment, as auto-
matically bringing colored men within the class from which
juries were drawn, are not applicable to the present question.
The original purpose of the Civil War amendments was to
protect the recently emancipated slaves from their former mas-
ters and to secure to them equal civil rights. It was because
of this that a discrimination against them in a matter so fun-
damental to their protection as the composition of juries was
held prohibited.

Strauder v. West Virginia, above cited, at page 30(

The peculiar relation which existed between whites and blacks
in the Southern States led the court to the conclusion that the
exclusion of the latter from juries necessarily constituted a
denial of the rights to which they were entitled. It does not
seem probable that the same rule would be applied to women.
In this very series of cases the supreme court expressly said
that the States might confine the selection of jurors to
males, to freeholders, to citizens, to persons within certain ages, or to
persons having educational qualifications. We do not believe the I
teenth Amendment was ever intended to prohibit this.

Strauder v. West Virginia, above cited, at page 310.
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his doctrine has since been affirmed

Gibson v. Mississippi, 162 U. S. 565, 580,

and must be considered as still the law. The Fourteenth
Amendment gave women no rights they did not possess before.

Minor ». Happersett, 21 Wallace, 162.
Bradwell v. The State, 16 Wallace, 130

The Nineteenth Amendment did not enlarge its scope. If a
law providing for women jurors would have been unauthorized
by the Constitution of Massachusetts before the Nineteenth
Amendment, it is equally so afterward.

Of course, since the adoption of the Nineteenth Amendment
our statute, if read literally, obviously includes women. Before
the Nineteenth Amendment the General Court could not have
allowed women to vote for representatives.

Opinion of the Justices, 226 Mass. 607

The amendment, however, annuls the word “male ' in the
Massachusetts Constitution.

Guinn v. U. S., 238 U. S. 347

Since its enactment, therefore, a woman is “a person qualified
to vote for representatives” and so within the exact wording of
the law. If the statute is to be interpreted as fixing a class of
persons liable for jury duty which shall always be identical
with the class entitled to vote, women are within its scope.
And it is clearly intended to be prospective in its operation and
to contemplate changes in the constitutional basis of the
suffrage. In spite of these obvious considerations, however, I
think it more than likely, in view of the Massachusetts decisions
above referred to, of the constitutional difficulty which they
suggest and of the rule of construction which they adopt, that
our court would hold that the statute was only intended to
include such men as might from time to time become entitled
to vote, and that it did not authorize the inclusion of women
even after they were admitted to the suffrage. Many consid-
erations might be urged in favor of such a construction.
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The intention of the legislature in enacting a particular statute is not
to be ascertained by interpreting the statute by itself alone and according
to the mere literal meaning of its words. Every statute must be construed
in connection with the whole system of which it forms part, and in the
light of the common law and of previous statutes upon the same subject.
And the legislature is not to be lightly presumed to have intended to

reverse the policy of its predecessors or to introduce fundamental change
in long-established principles of law

Robinson’s Case, above cited, at page 377

This statute in its present form dates from the Revised
Statutes of 1836, from which it has been copied without change
in all subsequent revisions.

R. S. (1836), c. 95, § 1.
G. S. (I860), c. 132, § 1
P. S. (1882), c. 170, § 1,

R. L. (1902), c. 176, § 1
G. L. (1920), c. 234, § 1

It was based on previous statutes running back to colonial
times. Of these the earlier,

Colonial Laws, 1660-1672, pages 45, 167,
Colonial Laws, 1672-1686, page 86,
Acts 1784, c. 4, § 1,

specifically provide for the summoning of men as juror:
The later statutes,

1802, c. 92,
1808, c. 25,
1812, c. 141, § 2

use the word “persons”, but without any indication of a change
of meaning. When this statute took shape women were in a
position of recognized legal inferiority and were excluded by
custom from participation in affairs. The idea that they might
one day become entitled to vote was certainly not generally
entertained as a possibility. Under these circumstances the
word “persons” may fairly be considered as having been in-
tended to include men only, as the court held it should be in the
case of other contemporaneous statutes.

Robinson’s Case, above cited, at page 382
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It is true that the successive re-enactments of the statute
during a period in which the equality of women has gradually
become a familiar idea and in particular its inclusion in the
General Laws of 1920, which were enacted after the adoption
of the Nineteenth Amendment, are some indication that it
should now be read to include women. But the established
rule of construction is that the re-enactment of an old statute
without change in its terms does not alter its original meaning
in the absence of indication that a change was intended.

General Laws, c. 281, § 2,
Blake v. Rogers, 210 Mass. 588, 594, and cases there

cited.

There is nowhere, either in the debates of the constitutional
conventions or in the General Court or in the notes of the com-
missioners who have prepared revisions of our statutes, any-
thing to show that the idea of changing the law so that women
should serve as jurors was ever suggested or considered. The
fact that the exemptions, contained in the same section of the
statute, relate to men only and that all existing statutes and
rules of court regulating jury service are plainly framed for
men only are strong indications that men alone were included.
Neither is there anywhere else in the statutes anything to

show that women jurors are contemplated. The only act that
refers to the Nineteenth Amendment is St. 1920, c. o< 9, en-

titled “An Act to enable women voters to vote at primaries
and elections when qualified”. It amends the election law so

as to allow women to register, but it contains no reference to

jury duty. Jury duty was not mentioned in the General
Court at the time of its enactment. If it had been expected
that the effect of legislation would be to require women to

serve on juries, it seems almost certain that it would have left
some trace.

Whenever the legislature has intended to make a change in the lega

rights or capacities of women, it has used words clearly manifesting it
intent and the extent of the change intended.

Robinson’s Case, above cited, at pages 380, 381.
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Moreover, the result of a sudden change must be considered.
If women are to serve as jurors many problems will arise which
have not existed while the service was confined to men. It
will have to be decided whether husband and wife shall serve
together, whether the service of women shall be restricted to
certain kinds of cases or shall include all kinds, 'whether there
shall be any determination of the proportion of women serving,
and if so what the proportion will be, whether there shall be
juries composed solely of either sex, and whether any or all of
these matters shall be determined by statute or left to ,be
regulated by the court. New exemptions will have to be added,
for there are occupations peculiar to women, such as that of
the trained nurse, which are clearly inconsistent with jury
service. The case of women with young children and women
who are obliged unassisted to do the household work for their
families must be provided for. There must be a complete re-
modeling of the physical construction of our court houses. It
can hardly be supposed that these matters would not have
been considered by the General Court, nor that it would have
failed to deal with at least some of them.

All these considerations make it doubtful how the law will
be construed. In such cases as I have found in other juris-
dictions, it has been held that the obligation of jury service was
not imposed on women by the extension to them of the right
to vote.

In re Grilli, 179 N. Y. S. 795, 110 Misc. 45
Ilarland v. Washington, 3. Wash. T. R. 131, over-

ruling Rosencranz v. Washington, 2 Wash. T. R. 267.

The mayor, to whose attention I have called the matter and
who believes that the obligation of jury service should be re-
quired of women as properly accompanying their full admission
to the rights and duties of citizenship, has instructed me to file
a petition to the General Court looking to such action by that
body as is required to make women liable to jury service. If
they are to be subjected to this duty, it is clearly in the public
interest that this should be done by a law framed to meet the
situation and not by a construction of a doubtful statute bv an
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administrative board such as yours, with the necessary conse-
quence of confusion and hardship. Special laws have been
passed elsewhere (see, for example, in England, St. (1919) 9 and
10, George Y, c. 71). The General Court can readily solve the
question either by the enactment of a statute, or, if necessary,
by a resolve for the submission to the people of a constitutional
amendment. It can, if it deems wise, obtain in advance the
opinion of the justices on the constitutional questions involved.
The safe and wise course for your board is to continue its
existing practice.

Very truly your:

ARTHUR D. HILL,
Corporation Cowi


