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HOUSE No. 1500
Ordered printed as a House document, on motion of Mr. Hull of

Leominster and with the approval of the committee on Rules.

To the Committee on Bills in the Third Beading of the House of Repre-

Gentlemen: You ask my opinion as to the constitu-
tionality of the redrafted form of House Bill No. 1137, en-
titled “An Act to charter a zoological society in the City of
Boston.” The title does not fully describe the purposes of
the bill. In brief, it incorporates certain persons under the
name of the Boston Zoological Society, and authorizes the
City of Boston to assign or transfer to said society “as trus-
tees or agents for the city” the control, direction and ad-
ministration of the Boston Aquarium and of that part of
Franklin Park which may be defined by the mayor and
council as a zoological park,

“for the purpose of maintaining by appropriations to be made therefor
by said city, and to be expended for said purpose by said corporation,
said aquarium and said portions of said Franklin Park, for free public
exhibition, and for the recreation of the public and for opportunities
for the free public study of zoology.”

No question can be made that the Legislature has power
to incorporate the Society. The serious question is whether
the so-called “Anti-Aid” Amendment (Amend. XLVI) per-
mits the management of the Aquarium and the Franklin Zo-
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ological Park to be vested in this Society, especially in view
of the provision for supporting both by appropriations of
public money. The second section of said Amendment pro-
vides in part:

“.
. . and no grant, appropriation or use of public money or property

or loan of public credit shall be made or authorized by the common-
wealth or any political division thereof for the purpose of founding,
maintaining or aiding any school or institution of learning whether
under public control or otherwise, wherein any denominational doc-
trine is inculated, or any other school, or any college, infirmary, hos-
pital, institution, or educational, charitable or religious undertaking
which is not publicly owned and under the exclusive control, order and
superintendence of public officers or public agents authorized by the
commonwealth or federal authority or both, . .

.”

The first question is whether said aquarium and zoological
park are respectively an “educational, charitable or religious
undertaking” within the meaning of the Amendment. These
are words of broad import. In Jackson v. Phillips, 14 Allen
539, 556, Gray, J., defined a charity as follows:

“A charity, in the legal sense, may be more fully defined as a gift,
to be applied consistently with existing law's, for the benefit of an in-
definite number of persons, either by bringing their minds or hearts
under the influence of education or religion, by relieving their bodies
from disease, suffering or constraint, by assisting them to establish
themselves in life, or by erecting or maintaining public buildings or
works ofotherwise lessening the burdens of government.”

A gift of money to establish or maintain a public park is a
public charity within the meaning of this definition. Bart-
lett, Petitioner, 163 Mass. 509, 514. So also is a gift of a
house and grounds to be used respectively as a museum of
antiques and for the study of botany. Richardson v. Essex
Institute, 208 Mass. 311. The aquarium and zoological park
combine the recreational features of a park with the educa-
tional features of a museum. While no religious features
enter into the management or maintenance of either, I am of
opinion that both constitute an educational and charitable
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undertaking within the meaning of the Forty-sixth Amend-
ment.

The next question is whether the management of this
undertaking and the expenditure of appropriations for its
maintenance can constitutionally be vested in the Zoological
Society in the manner provided in this bill. The bill pro-
vides that the property shall be transferred to the Society
“as trustees or agents for the city of Boston” under such
agreement as shall be mutually satisfactory to the city and
the Society. But the bill further provides that five of the
seven directors “shall be chosen by and from the members of
the corporation.” The members of the corporation are cer-
tain named private citizens, and such other citizens “as may
under the provisions of its by-laws, become members of the
corporation.” Although the other tAvo directors are to be
the mayor and the chairman of the park department, it is
evident that the control of the corporation is vested in five
citizens chosen by and from such citizens as may become
members of the corporation. A corporation so governed is
not “under the exclusive control, order and superintendence
of public officers or public agents” within the meaning of the
Forty-sixth Amendment. 1919 Op. Atty. Gen. 15.

The difficulty is not overcome by describing the corpora-
tion itself as a “trustee or agent for the city of Boston.”
Public money is derived from taxes laid according to law
upon the citizens. It can be expended only for a public pur-
pose. Lowell v. Boston, 111 Mass. 454; Kingman v. Brock-
ton, 153 Mass. 255. The plain intent of this amendment is
to require that the expenditure of public money for any edu-
cational, charitable or religious undertaking which possesses
the requisite public character shall be under exclusive public
control. That requirement of the amendment cannot be met
by giving to a corporation which is in fact under private con-
trol the name of public agent. The constitutional mandate
is not satisfied by a description which does not accord with
the facts.

I am not unmindful of Ware v. Fitchburg, but as that case
was decided prior to the adoption of the Forty-sixth Amend-
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merit it does not determine what measure of public control
that Amendment requires.

I am therefore constrained to advise you that this bill
would be unconstitutional in so far as it purports to authorize
this corporation to manage the property in question or to
receive and expend public money for that purpose.

Yours very truly,
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In the Year One Thousand Nine Hundred and Twenty-One.

To charter a Zoological Society in the City of Boston.
Be it enacted by the Senate and House of Representatives

in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Andrew J. Peters, James B. Shea, Charles
2 A. Coolidge, James E. McConnell, Arthur D. Hill,
3 Herbert Parker, John E. Thayer, Alexander Pope, Heber
4 Bishop, Augustus Hemenway, Edward L. Mark, Thomas
5 Barbour, John C. Phillips, and their successors and asso-
-6 ciates, citizens of the commonwealth, as may under the
7 provisions of its by-laws become members of the cor-
-8 poration, are hereby created and established as a body
9 corporate, by and under the name of the Boston Zoologi-

-10 cal Society, for the purpose of extending and promoting
11 public interest in the study of zoology, and for the pur-
-12 pose of acting in the capacities and for the purposes by
13 this act authorized and defined.

1 Section 2. The board of directors of said corporation
2 shall consist of seven members who shall always serve
3 without compensation as such: provided, however, that
4 the mayor of the city of Boston and the chairman of the
5 park department of said city for the time being shall be
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6 ex officiis members, and the said mayor chairman of said
7 board of directors; the other members of the said board
8 shall be chosen by and from the members of the cor-
-9 poration.

2 of Boston are hereby authorized, upon such terms and
3 conditions consistent with the provisions of this act, as
4 they may prescribe, define, or approve, and as may be
5 accepted by said Boston Zoological Society, to make over,
6 assign or transfer to said Boston Zoological Society, as
7 trustee or agent for the city of Boston, the possession,
8 control, direction and administration, for free public ex-
-9 hibition, of the Boston Aquarium, and of such portion
10 of Franklin Park as by the mayor and city council of
11 said city may be defined as a zoological park, together
12 with all buildings, appliances, appurtenances, birds,
13 animals, or fish, or other exhibits thereof, used, or asso-
-14 ciated therewith, or as part thereof, for the purpose of
15 maintaining by appropriations to be made therefor by
16 said city, and to be expended for said purpose by said
17 corporation, said aquarium and said portions of said
18 Franklin Park, for free public exhibition, and for the
19 recreation of the public and for opportunities for the
20 free public study of zoology.
21 The board of directors of said corporation shall, in the
22 event that any agreement as hereinabove provided for

23 shall have been entered into, render to the city council
24 of said city annually during the continuance of said
25 agreement, a detailed report of said corporation of its
26 administration of said Franklin Park zoological park

27 and of said aquarium, with a statement of the conditions
28 of said zoological park and of the said aquarium, vith
29 an accurate account of all property, and of all moneys,

1 Section 3. The mayor and the city council of the city
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30 funds or property received during the year preceding
31 from the city of Boston, and with a detailed and accurate
32 account for said period of the expenditures of such funds
33 or moneys or properties, together with such recom-
-34 mendations or suggestions as the said board of directors
35 may deem to be advisable respecting the control, ad-
-36 ministration or development of said park or said
37 aquarium, and with recommendations respecting the
38 appropriations to be made therefor by said city. And
39 said board of directors shall further make such report
40 respecting said park or aquarium, or the administration,
41 conduct or control thereof, by said corporation, as the
42 city council may require.

1 Section 4. The said corporation hereby created and
2 established may accept or enter into any contract or
3 agreement as hereinabove authorized with the city of
4 Boston, and may act as hereinabove provided as agen*
5 or trustee for said city as so hereinabove provided. And
6 may receive, by gift or otherwise, and may expend for
7 the purposes in this act designated, funds or moneys
8 acquired by the corporation, by gift or otherwise, for the
9 purposes of said corporation as in this act authorized,

10 and may for said purposes hold, in trust or otherwise,
11 real and personal estate, not exceeding in the aggregate
12 the value or amount limited by the provisions of chapter
13 one hundred and eighty of the General Laws, or a mend-
14 ments thereof.

1 Section 5. This act shall take effect upon its passage




