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Department of the Attorney General
Boston, May 5, 1922,

Joint Committee on the Judiciary
, State House

Gentlemen: You submit for my consideration a bill
entitled “An Act to take the picture ‘The Synagogue’ for
educational purposes,” which provides:

“Section 1. The department of education of the commonwealth is
hereby authorized and directed within thirty days of the passage of
this act to take by right of eminent domain for educational purposes
the picture entitled ‘The Synagogue' now in the Boston public library.
At the time of the taking, the department shall file a statement of the
taking with the city clerk of the city of Boston, and shall award all
damages sustained by any person by reason of such taking.

Any person entitled to an award of damages under this act, or the
commonwealth, whether or not an award has been made, may peti-
tion for the assessment of all such damages to the superior court
Suffolk county within sixty days from the taking.

All damages incurred under this act shall be paid by the treasurer
of the commonwealth upon due presentation.

The provisions of chapter seventy-nine of the General Laws, save
as herein expressly provided shall apply to this act so far as they are

applicable.
Section 2. The department of education is authorized to make

rules and regulations for the custody of the picture and its use for edu-
cational purposes under section seven of chapter sixty-nine or under
chapter seventy-three of the General Laws or for any other educa-
tional purpose.

Section 3. This act shall take effect upon its passage.
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With the bill have been submitted: (1) a contract, datedJanuary 18, 1893, between the Trustees of the Boston PublicLibrary and John S. Sargent, an artist of recognized reputa-tion, by which Mr. Sargent agreed, for the sum of fifteenthousand dollars, to paint certain pictures for the “Special
Library Hall of the new Public Library building in Copley
Square in Boston ; (2) contract between said Sargent and
the trustees of a fund subscribed by citizens, dated Decem-
ber 5, 1895, whereby said Sargent agreed to paint certain
additional pictures for lunettes in said hall and the said
trustees agreed to pay said fifteen thousand dollars for the
original paintings and the extra panels. It further appears
that over eighty persons subscribed to this fund over sixteen
thousand dollars; that “The Synagogue” was painted pur-
suant to said contracts and installed in said hall in said
Library in 1919; that a movement for the removal of said
picture was undertaken; and that the Corporation Counsel
of Boston, on April 12, 1920, advised the trustees of the
Library that the facts disclosed a public charitable trust
which precluded them from removing the said picture.
Eliot v. Trinity Church, 232 Mass. 517.

At this legislative session a petition (No. 723) was filed,
praying “for legislation relative to the removal of the
picture ‘The Synagogue’ from the Boston Public Library,
or for such further legislation as may be necessary for the
taking of the picture by the right of eminent domain."
This petition was accompanied by a bill (House 1131),
which directed the Trustees of the Boston Public Library to
remove said picture from the library. L'pon suggestion that
this bill impaired the obligation of the contract with the
subscribers, the present bill was substituted.

You ask whether the proposed bill would be constitutional.
Your inquiry raises two questions; First, whether the con-
tracts with Mr. Sargent and with the subscribers prevent
taking said picture by eminent domain either with or without
taking said contracts; second, whether the “taking is for
a public purpose.

1. The power to take private property for public use a
incident to and inseparable from sovereignty. Kohl t
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United States, 91 U. S. 367, 371. It extends to all property
within the jurisdiction of the Commonwealth, including
personal property (Offield v. New York, N. H. & H. R.R.
Co., 203 U. S. 372) and contracts, West River B. Co. v.
Dix, 6 How. 507; Long Island Water Supply Co. v. Brook
lyn, 166 U. S. 685; Cincinnati v. Louisville & Nashville R.R.
223 U. S. 390, 400; Meade v. United States, 2 Ct. Cl. 224
Brimmer v. Boston, 102 Mass. 19. It cannot be diminished
or bargained away by statute. Pennsylvania Hospital v.
Philadelphia, 245 U. S. 20. Nor can private parties remove
property from the scope of the power of eminent domain by
making contracts concerning it. Long Island Water Supply
Co. v. Brooklyn, 166 U. S. 685; Chicago, etc., R.R. Cc
Nebraska, 170 U. S. 57, 74; McGrath v. Boston, 103 Mass
369, The fact that the taking renders impossible further
performance of a contract touching the property taken doe
not,“impair” the obligation of such contract within the
meaning of art. I, § 10 of the Federal Constitution. Lon
Island Water Supply Co. v. Brooklyn, 166 U. S. 685. I am,
therefore, of opinion that the contracts with Mr. Sargent and
with the subscribers are not a bar to taking said picture for a
public purpe

2. The authority of the Commonwealth could not be pre-
served if it lacked power to take the instruments needed by
it to execute public ends. But the social necessity upon
which the power rests imposes limits upon its exercise.
Article X of the Bill of Rights provides, in part:

xigencies require that the prop-And whenever
I ITt •opn

ation thereto;

The property must be “appropriated to public uses” and
“reasonable compensation” must be paid. While neither
individual obstinacy nor individual greed can defeat an
appropriation to public uses, both the citizen whose property
is taken and the taxpayer who pays for the taking have a
right under both the State and the Federal Constitution to
require that private property shall not be appropriated to
private uses by eminent domain. Riverbank Improvement



[May,HOUSE No. 1698.4

Co. v. Chadwick, 228 Mass. 242; Missouri Pacific Ry, Cov. Nebraska, 164 U. S. 503. In Salisbury Land & Improve-
ment Co. v. Commonwealth, 215 Mass. 371, 377, the court
said:

“Private property cannot be taken directly or indirectly for a privateend. It cannot be seized ostensibly for a public use and then divertedto a private use. Legislation which is designed or which is so framedthat it may be utilized to accomplish the ultimate result of placing
property in the hands of one individual for private enjoyment after it
has been taken from another individual avowedly for a public purpose
is unconstitutional. It would enable that to be achieved by indirec-
tion which by plain statement would be impossible.”

The question whether a statute appropriates property by
eminent domain to a public use or to a private use is a
judicial one upon which the constitutionality of the act
depends.

The picture is now held upon a charitable trust of indefi-
nite duration. Eliot v. Trinity Church, 232 Mass. 517. It
is one of a series which is daily exhibited free to the public
in a building dedicated to public education, which is cen-
trally located in the capital and largest city of the Common-
wealth. As the picture is in effect a part of the Public Li-
brary of the City of Boston, it is, in my opinion, dedicated to
educational purposes to the same extent as that library.
See Cary Library v. Bliss, 151 Mass. 264.

The proposed bill directs the Department of Education to

take the picture for “educational purposes.” Section 2
provides as follows:

“The department of education is authorized to make rules and
regulations for the custody of the picture and its use for educational
purposes under section seven of chapter sixty-nine or under chapter
seventy-three of the General Laws or for any other educational pur-

pose

G. L., c. 69, § 7, provide:

“The department may co-operate with existing institutions o

learning in the establishment and conduct of university extension

and correspondence courses; may supervise the administration o

all such courses supported in whole or in part by the commonw
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and also, where deemed advisable, may establish and conduct such
courses for the benefit of residents of the commonwealth. It may,

in accordance with rules and regulations established by it, grant to
students satisfactorily completing such courses suitable certificates. ’

G. L., c. 73, § 1, provides

“The department of education, in this chapter called the depart-
ment, shall have general management of the state normal schools at
Barnstable, Bridgewater, Fitchburg, Framingham, Lowell, North
Adams, Salem, Westfield and Worcester, and the normal art school
at Boston, wherever said schools may be hereafter located, and of
any other state normal schools hereafter established, and of boarding
houses connected therewith, and may direct the expenditure of money

appropriated for their maintenance.”

While the act appropriates the picture to educational pur-
poses generally, the manner in which it shall be used to

accomplish those purposes is left to be determined by the
Department of Education. The picture is already appro-
priated to educational purposes by the trust under which it is
now held. Under the proposed bill the Department of Edu-
cation might determine that the picture should remain where
it now is and be exhibited in the same manner as heretofore.
If so, the bill works simply a change of control. To such a
situation Cary Library v. Bliss, 151 Mass. 364, seems appli-
cable. In that case, in holding that a public library held
upon a public charitable trust of indefinite duration by trus-
tees provided by the donor could not be taken by eminent
domain and transferred to a corporation created to manage
it for like purposes, the court said;

“The question arises, whether taking property from one party, who
holds it for a public use, by another, to hold it in the same manner for
precisely the same public use, can be authorized under the Constitu-
tion. Can such a taking be founded on a public necessity? It is un-

like taking for a public use property which is already devoted to a dif-
ferent public use. There may be a necessity for that. In the first
case, the property is already appropriated to a public use as completely
in every particular as it is to be. Can the taking be found to be for
the purpose which must exist to give it validity? In every case it is a

judicial question whether the taking is of such a nature that it is or

may be founded on a public necessity. If it is of that nature, it is for
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the Legislature to say whether in a particular caes the necessity exisWe are of opinion that the proceeding authorized by the statute \
in its nature merely a transfer of property from one party to anotband not an appropriation of property to public use, not a taking wh
was, or which could be found by the Legislature to be, a mathei
public necessity. West River Bridge v. Dix, 6 How. 507. Lake SI
& Michigan Southern Railway v. Chicago & Western Indiana E
road, 97 111. 506. Chicago & Northwestern Railway v. Cliicagc
Evanston Railroad, 112 111. 589.”

The suggestion that the Department of Education mig
make a different or more effective use of the picture f
educational purposes than the use to which it is at prese
devoted cannot, in my opinion, save the bill. It is r
enough that under the authority of a statute the proper
may be appropriated either to public or to private us
An act which appropriates private property either to a i
which is public or to a use which is private is unconstit
tional. Salisbury Land & Improvement Co. i). Commc
wealth, 215 Mass. 371. Similarly, an act which permits t
Department of Education to devote the picture either to t
same use to which it is now devoted or to a different \
would not be constitutional.

The committee is entitled to take into consideration
the facts relating to the pending bill in determining whetl
or not, in the particular case now before it, the necessi
exists for taking the picture. If the result which is to

achieved by the proposed legislation is in reality to sect

the removal of the picture from the place where it is m
taking to achieve such a res
See also Mass. Const. Amei

devoted to a public use
would not be authorize*
XI and XLVI. If the result is to take the picture fror

public trustees who hold it for a public use, to be held
public official for what is in effect the same public use,

taking would not be within the power of the Legist
In order to enable the Commonwealth to take the pict
eminent domain the committee must be satisfied tl

result to be achieved by the taking is not to accomplish
removal of the picture to prevent it from being put to

public use to which it is now devoted, but that when ta
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by the Department of Education it is not only to be devoted
to a public use which is in reality different from the exhibi-
tion purposes to which it is now devoted, but also to such a
use that the resultant benefit to the public will justify the
expenditure of the taxpayers’ money as a matter of public
necessity. Otherwise, under the rule laid down in Cary
Library ■». Bliss, supra, the result would not be one to
achieve which the power of eminent domain could consti-
tutionally be employed or public money spent.

Yours very truly,

J. WESTON ALLEN
Attorney C




