
House of Representatives
February 12, 1923.

The Committee on Elections, to whom were referred the
petitions of Napoleon Bergeron and John Hayes, that eachbe declared elected as a Representative from the TwelfthEssex Representative District (see House, Nos. 393 and562), have considered said petitions, have heard the evidencewith the arguments of counsel, and submit the following
report:

At the state election, November 7, 1922, in the TwelfthEssex Representative District, comprising Wards 2 and 5in the city of Lynn, of five candidates, two were to beelected. By the original count each received the number ofvotes following:
Charles Ames
Arthur Barker

3,272
205

Napoleon Bergeron
John Haves .

2,372
2,293

Charles Symond; 364

A petition for a recount was duly filed by Charles Symondsand on November 12, 1922, the Board of Registrars re-counted the ballots and declared the result to be:
Charles Ames
Arthur Barke; 3,270

205Napoleon Bergeron
John Haves .

2,342
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2,370
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Mr. Napoleon Bergeron then filed a petition in the House
of Representatives, House Bill No. 395, reading:

The undersigned, citizens of Lynn, Massachusetts, respectfully
represents that at the election held on November 7, 1922, in Wards 2

and 5 in Lynn, comprising the Twelfth Essex Representative District,

the petitioner was one of the candidates for the office of Representative

to the General Court from said district. , . .

The count of votes by the election officers cast at said election from

said district gave to Charles W. Ames, 2,272, Napoleon Bergeron,

2 379 Charles Symonds, 2,364, John Hayes, 2,293, and to Arthur Bar-

ker who was a candidate for election upon “stickers”, 205, - the two

highest being elected, Charles W. Ames and your petitioner, Napoleon

Bergeron. Upon the recount of Wards 2 and sin Lynn, by the rep -

trars of voters of the City of Lynn upon the petition of Char e

Symonds, the vote was declared to be Charles W Ames, 3,270 Charles

Symonds, 2,370, Napoleon Bergeron, 2,342, John Hayes, 2.318, and

for Arthur Barker, 205 votes. The registrars of voters declared Charles

W Ames and Charles Symonds to be the successful candidates. _
There was much confusion at the recount. It started at 2 o clock

p m and continued until 11.30.o’clock p.m. Many of the clerks assist-

ing the registrars were inexperienced. During the tune they were

recounting these votes they were also recounting; the* votes cast £
United States Senator in all the wards m the city of Lynn, mere
were ballots marked upon the sticker for Arthur Barker which were

between Charles Symonds’ and Arthur Barker s name intended for

Arthur Barker but counted by the registrars for Charles Symonds.

In Ward 5, Precinct 7, the registrars on the recount made a change m

,vo, of Charles S,m.nds of 21 vote. The ag». of you, pette.e

a=ked permission to examine the tally sheets for this precinct, but the
“Z,™ would net penult her to do ». When the votes were re-

counted the tallv sheets were not replaced in the ballot boxes at once

but were kept in the pockets of the clerks assisting the registrars, fiom

Siel to six sheets at a time. During the recount of Ward 5. Precinc

2 there was no loss or gain for either your petitioner or Charles

Symonds, yet upon the tally sheet your petitioner was declared to

have lost 5 and Charles Symonds to have gained 7. Whereupon the

aoent of your petitioner requested an opportunity to examine this

tally sheet He was told by one of the registrars that 'he did not have

time to bother with it now.” In the recount of ballots of W ard 5, Pre-

cinct 5 your petitioner was declared to have lost 7, with no gam for

any other candidate. Agent of your petitioner requested the clerk who

was recounting these ballots to count them over to verify, if possible,

the loss of the 7 votes. The clerk declined to count them over. In
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Ward 5, Precinct 5, a defective ballot was counted by the registrars in
favor of Charles Symonds. The tally sheets were loosely handled,
affording an opportunity for fraud or mistake. In making the tabula-
tion the clerk would read aloud from the tally sheets to one of the
registrars, who would then place figures upon the tabulation sheet
without making any comparison of the tally sheet to the tabulation
sheet which offered an opportunity for figures to be transposed and not
entered corrected. At said recount your petitioner duly accepted the
wrongfully counted ballots.

It was the opinion of those present at the recount, about 30 people,
Republicans and Democrats, that the recount showed no material
change and that Napoleon Bergeron was in fact elected.

Wherefore your petitioner prays that such action may be taken
as may be necessary so that he may be declared elected as Representa-
tive to the General Court from the said Twelfth Essex Representative
District and be seated in place of said Charles Symonds.

Mr. John Hayes likewise filed a similar petition, House
Bill No. 562, as follows:

Respectfully represents John Haves of Lynn, in the Coun
Essex and Commonwealth of Massachusetts, that at the State election
held on Tuesday, the seventh day of November, a.d. 1922, your peti
tioner was a candidate for election to the House of Representatives of
said General Court for the Twelfth Essex Representative Distric
comprising Wards 2 and 5 in said I

Upon the face of the returns m
Lvnn

by the various precinct officers
it appeared that Charles W. Ar Republican, received 3,272,
Napoleon Bergeron, Democrat Charles Symonds, Republican,

2,364, and John Hayes, Democrat
On the recount by the registra November 12th,

called for by Charles Symonds, th lowing returns were made

mond; 70, a gain of 6
18 a gain of 25H

Therefore, inasmuch as the con tions existing under which said
recount was made were irregular b ason of the fact that the candi-i

dates wrere denied their rights to supervise the recounting inside theaipervise t
rail, and that no provision was made for a proper verifying of the
tabulation, one man having full control, a condition which made a
member of the City Council, who was present at the recount, refuse to
certify to its com

Also the fact that through generally poor conditions correct tabula-



HOUSE - No. 1122. [Feb.4

tion was impossible, I being an eye-witness of where a mistake of more
thana hundred was made, an error from which your petitioner feels he
aiffered a loss that would have assured his election

Wherefore, your petitioner prays your Honorable Body that he be
declared by your Honorable Body to be the duly electedrepresentative
for the Twelfth Essex Representative District, in accordance with the
facts as set forth in said petition.

All parties in interest were notified that a hearing would
be held at the State House, Wednesday, January 17, 1923,
and by virtue of an order passed in the House of Repre-
sentatives on January 16, 1923, the board of registrars of
the city of Lynn were summonsed to appear, with all papers
material to the issue.

At the hearing both petitioners and the sitting member
were represented by able and learned counsel; the peti-
tioners by Philip I. Kiley, Esq., of Lynn, and the sitting
member by Earl C. Jacobs, Esq., of Lynn.

In view of the fact that the two petitions involved the
ame subject matter, it was agreed by counsel and your

committee that both petitions would be considered together

The several reasons alleged for a recount in both peti-
tions, so far as material, may be grouped as follows:

1. There was much confusion at the recount, due in part
to the counting of ballots for United States Senator in all
wards.

2. Many of the clerks assisting the registrars were inex
perienced.

3. Certain ballots were counted for Charles Symonds when
they belonged to Arthur Barker.

4. The petitioners had no opportunity to examine the
ballots and the tally sheets in that they were prevented from
going behind the guard rail to supervise the recounting.

5. The tally sheets were loosely handled by the registrars.

It is quite natural that there should be some confusion at
a recount when the original figures were so close. Because
they were close, however, does not of itself justify a recount.
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Mass, contested Election Cases, Coring and Russell
Ed. 1853-85.

Burt v. Babbitt, 174
Austin v. Sweet, 189,
Newell v. Coffin, Ed. 1903-1922. 15

There was no evidence tending to show the registrars ortheir assistants were hampered because of whatever confusionthat existed, much less was there any, evidence of a changein the result on account of it.
Secondly, it was alleged that many of the clerks assistingthe registrars were inexperienced. There is no provision oflaw requiring experienced persons to recount ballots. Inthis particular instance, however, the assistants, comprising

as they did one gentleman who had performed work of thissort on several occasions and two well-known lawyers, werewell qualified. The Committee asked the Attorney Generalon January 25, 1923, whether the registrars of a city or townmust personally do the actual recounting’.
His opinion in part state

G. L., c. 54, P. 135, provides for a recount of ballots by the reffis-trars, and m that section it is stated that “registrars of voters mayemploy such clerical assistance as they deem necessary to enable themto carry out this section.” Unless the clerical assistance is to be in therecounting of the ballots, it is difficult to find any need for any suchauthorization, having m mind the things required by said sectionAssuming, therefore, that you wish to know whether the registrars°n!y must do the counting of the ballots, I advise you that those em-ployed by them under the provisions above quoted may, under theirsupervision, do in whole or in part the actual counting.

Thirdly, the charge was made that certain ballots werecounted for Mr. Symonds when they belonged to Mr. BarkerOn this point the testimony of one of the petitioners, Mr.ergeron is valuable. In answer to his counsel he testifiedhat he did not know whether any ballot that he protestedon the ground that it was wrongly counted was not markeddefective . There was no evidence that if a ballot wascounted wrongly that it was not set aside and marked “de-fective , and m the absence of any specific evidence we can-not assume a single ballot was erroneously counted. The
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election machinery of the city of Lynn cannot be discredited
except upon well-grounded charges or facts.

Fourthly, the charge was made that the petitioners had
no opportunity to examine the ballots and the tally sheets.
General Laws, chapter 54, section 135, provides that each
candidate “shall be allowed to be present and witness such
recount, either in person, accompanied by counsel, if he so
desires, or by an agent appointed by him in writing”.

The petitioners claim they should have been given the
opportunity of placing two persons at every table where
the recounting was carried on. There were seven tables,
and the petitioners further claim that these tables were in-
side of a guard rail, beyond which they or their agents were
forbidden to go. The tables, with the exception of one, were
placed lengthwise and parallel to the rail; there was a
counter with his back to the rail and another one on the
opposite side of the table. The petitioners or their agents
state that when the person on the opposite side of the table
counted the ballot, it was impossible to note the crosses
thereon. Much conflicting evidence on this point was in-
troduced. There was evidence that in order to avoid con-
fusion and delay a public announcement was made by the
registrars of voters that unless there was objection a certain
person would represent the Democratic party and another
the Republican party within the rail. Neither petitioner
then disagreed, and the registrars assumed, and we think
rightly, that all present acquiesced. The Attorney General
in the aforementioned opinion on the question of whether un-
authorized persons have a right to go behind the guard rail
states —•

There is no provision of law, such as exists in regard to voting places
at primaries or elections, which requires registrars to set up a guard rail.
The statute requires that each candidate shallbe allowed to be present
and witness such recount, either in person, accompanied by counsel, if
he so desires, or by an agent appointed by him in writing. It is a ques-
tion of fact in each instance whether such opportunity to be present and
witness such recount has been afforded. Your Committee find as a
fact that the petitioners or their agents could have seen each cross on
every ballot and the figures on the tally sheets had they taken the
opportunity.
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That the tally sheets were loosely handled, your Com-
mittee cannot agree with the petitioners. That there was
opportunity for a mistake cannot permit us, in the absence
of any supporting evidence, to assume that one was in fact
made. The great preponderance of the evidence shows that
an agent representing each side could have examined and
checked each tally sheet when the figures were added on the
machine. Mr. Hayes, in his petition, alleges that he was
"an eye witness of where a mistake of more than a hundred
was made. It is true that this mistake was made on the
adding machine by one of the registrars. This, however
was immediately discovered, the machine cleared, and the
figures totalled correctly. The registrar who made the mis-
take convinced your Committee that it was an arithmetical
error, corrected at once.

In order to give the petitioners every possible considera-
tion, your Committee inquired into all phases of the recount,
to ascertain whether there might be any specific reason on
the broad ground of carelessness to justify a recount, for
many prior cases in the House of Representatives as well
as adjudications of the Supreme Judicial Court conclusively
rule that your Committee on Elections is permitted or al-
lowed to recount only where there is satisfactory preliminary
proof of such substantial facts or well-grounded suspicion
as would induce strong conviction that a fraud or mistake
prejudicial to the contestant might appear from such exami-
nation.

Mass. Contested Election Cases, L. & R. Ed.
1853-85.

Rice v. Welch, 128,
Graves v. Edson, 196.
Greene v. Bridgman, 216.
Taylor v. Carnev, 228.
Lambert v. Forrestall, Ed

In following this desire, your
1903-22, 32

Committee went fully into
It seems that at recounts

never counted in checking

the procedure of the registrars,
in the city of Lynn blanks are
the total number of votes. Your Committee feel that the
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best system would require the counting of blanks to account
for every ballot. That the best system was not used, how-
ever, cannot lead your Committee to find that the petitioners
wr ere in any way prejudiced, especially in view of the testi-
mony of the City Clerk, who stated that every cross on every
ballot was accounted for with the exception of one, thereby
affecting the result in no manner.

Although the petitioners offered no testimony that assis-
tants to the registrars were not sworn, your Committee
felt that if this would justify a recount it was a point
worthy of consideration, so an opinion of the Attorney
General was sought. In response, he wrote:

I do not find any statutory requirement to that effect, such as
exists in the case of election officers. lam therefore of the opinion that
they need not be sworn.

Your Committee finds, therefore, that the methods and
procedure of the board of registrars of the city of Lynn was
customary, regular, impartial and for the best interests and
convenience of all parties concerned. We find that the al-
legations in the petitions of Messrs. Napoleon Bergeron and
John Hayes have not been sustained and we recommend that
each be given leave to withdraw.

ALLEN LAWSON.
LOUIS L. GREEN
FREDERICK D. SOWLE.
ROBERT H. J. HOLDEN.
JAMES F. SWEENEY.

We, the undersigned members of the House Committee on
Elections, are unable to agree with the report of the majority
members. We feel that the evidence presented by the peti-
tioners was such that would warrant a recount of the ballots.
We feel further that the methods and procedure of the board
of registrars was not customary, regular, impartial or for
the best interests and convenience of all parties concerned.

MICHAEL F. SHAW.
OWEN E. BRENNEN


