
Ordered printed, on motion of Mr. Jewett of Lowell and with the
approval of the committee on Rules. March 26.

Department of Attorney General

Hon. B. Loeing Young, Speaker, House of Representatives.
Dear Sir: In your letter of February 23rd you request

my opinion on the following questions:
“ 1. Are the employees of the Soldiers’ Home State employees,

within the general meaning of that term in the statutes?
2. Are the employees of the Soldiers’ Home subject to the civil

service laws, rules and regulations now in force?
3. If your answer to question 1 is in the affirmative, are State em-

ployees at the Soldiers’ Home now within the scope of the State retire-
ment act, or is a special act necessary to bring them within its pro-
visions?

4. If your answer to question 2 is in the negative, will you then
answer the question would House 784, if enacted into law, be
constitutional?”

“The Trustees of the Soldiers’ Home in Massachusetts”
was incorporated by St. 1877, c. 218, amended by St. 1886,,
c. 32. The number of trustees was limited to eighteen, of
whom fifteen were to be members of the voluntary associa-
tion known as the Department of Massachusetts, Grand
Army of the Republic. In 1889 the number of trustees was
increased from eighteen to twenty-one, the three new trus-
tees to be appointed by the Governor, by and with the
advice and consent of the Council. St. 1889, c. 282. By
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Res. of 1905, c. 77, $lOO,OOO was appropriated by the Com-
monwealth, to be expended under the direction of the
Trustees of the Soldiers’ Home, for the construction and
furnishing of an additional building. A reversionary interest
in the building was reserved to the Commonwealth by this
resolve.

The Soldiers’ Home is financed in part by the income
from voluntary contributions and bequests, and in part by
yearly appropriations by the Commonwealth. Section 2of
article XLVI of the Amendments to the Constitution of
Massachusetts, which forbids State contributions to private
charitable organizations, contains a specific exception to the
effect “that appropriations may be made for the maintenance
and support of the Soldiers’ Home in Massachusetts and for
free public libraries in any city or town.” Finally, the Sol-
diers’ Home relies also for its support upon income derived
from the Federal government. $l2O per annum is paid by
the Federal government to the Commonwealth of Massa-
chusetts for each inmate of the Home. The sums so re-
ceived by the Commonwealth are paid over to the treasurer
of the Soldiers’ Home, in accordance with the provisions of
St. 1890, c. 373.

1. In my opinion, the Soldiers’ Home is a privately owned
charitable corporation. Although the Commonwealth con-
tributes to the support of the Home, it is not a State insti-
tution, and the employees of the Home are in no sense em-
ployees of the Commonwealth. In this connection your
attention is respectfully directed to an opinion rendered by
the Attorney General on February 5, 1913, in response to a
letter from the treasurer of the Soldiers’ Home requesting
an opinion as to whether the Home should be covered by
insurance under the workmen’s compensation act, St. 1911,
c. 751. In determining this question it was necessary to
decide whether the Home was a State instutition. On this
point the opinion states: “The Home is not a State insti-
tution, and the employees of the Home are in no sense
employees of the Commonwealth.” My answer, therefore,
to the first question propounded by you is in the negative.

2. Section 3 of the present civil service law, G. L., c. 31,
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provides that the Civil Service Commission shall, subject to
the approval of the Governor and Council, from time to
time make rules and regulations which shall regulate the
selection of persons to fill appointive positions in the govern-
ment of the Commonwealth, the several cities thereof, and
certain towns, and the selection of persons to be employed
as laborers or otherwise “in the service of the Common-
wealth and said cities and towns.” Clause 5 of rule 1 of
the civil service rules provides:

“Persons paid by the Commonwealth or any city, whether carried
on the regular payroll, on special payroll or by presenting a bill per-
sonally or by some other person, company or corporation, shall be
deemed to be ‘in the service of the Commonwealth or the city’ within
the meaning of theserules.”

As the employees of the Soldiers’ Home are neither em-
ployed nor paid by the Commonwealth, it is my opinion
that they are not subject to the civil service laws, rules and
regulations now in force; and my answer to your second
question is also in the negative.

3. G. L., c. 32, § 2, provides for a retirement association
for the employees of the Commonwealth, including employ-
ees in the service of the Metropolitan District Commission.
Section 1 of the same act, as amended by St. 1922, c. 341,
§ 1, defines “employees” as meaning “persons permanently
and regularly employed in the direct service of the Common-
wealth or in the service of the Metropolitan District Com-
mission, whose sole or principal employment is in such
service.” It is apparent from what has been said above
that the employees of the Soldiers’ Home are not now within
the scope of the State retirement act.

4. Your final question is whether House Bill 784, if en-
acted into law, would be constitutional. The act provides,
in substance, that all civilian employees of the Trustees of
the Soldiers’ Home in Massachusetts shall be brought within
the provisions of the present State retirement system, G. L.,
c. 32, §§ 1-5, inclusive.

As a general proposition, it seems clear that a law author-
izing the employment of State funds, under a retirement
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system such as that now in force in the Commonwealth, to
pension the ex-employees of a public charitable corporation
other than a State institution would be unconstitutional.

Looked at, if it may be so regarded, as a circuitous method
of benefiting the public charitable corporation itself, such
an act would violate the terms of the XLVI Amendment to
the Constitution, the so-called “anti-aid” amendment, and
would therefore be unconstitutional. Looked at from the
viewpoint of the individual recipients of the pension, such
an act would authorize the employment of public money for
private purposes, and would therefore be unconstitutional.
Lowell v. Boston, 111 Mass. 454; Whittaker v. Salem, 216
Mass. 483; Opinion of the Justices, 175 Mass. 599; Loan
Assn. v. Topeka, 20 Wall. 655.

The pensioning of certain special classes of persons is
clearly within the constitutional authority of the Legislature.
Veterans of former wars are one example of a class to whom
the Legislature may thus disburse public money. The con-
stitutionality of such action rests, however, upon considera-
tions quite apart from those involved in the present prob-
lem. It rests upon the power to reward unusual and dis-
tinguished public service and because a public purpose is
deemed involved, namely, the promotion of a spirit of loyalty
and patriotism. See Opinion of the Justices, 211 Mass. 608;
Opinion of the Justices, 190 Mass. 611.

State employees form another group, the constitutionality
of whose pensioning appears never to have been questioned.
Unusual and distinguished public service can here hardly be
held the justification for State expenditures. The constitu-
tional power of the Legislature to pension State employees
probably rests, in part, upon one or both of the following
considerations. It may be thought that by pensioning its
own employees the State secures more efficient service, either
because a contented employee may be expected to render
better service than a discontented one; or because the pros-
pect of recompense at the completion of a period of con-
tinuous service is likely to lead to a desire to remain in that
service, and therefore to an effort to give satisfaction. On
the other hand, a pension system may be looked upon per-
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haps simply as a part of the consideration which the State
gives to secure the services which it needs. A dictum in
Opinion of the Justices, 175 Mass. 599, appears to rest the
power upon the latter basis.

“The questions, as we understand them, both assume that there
was no provision of law in existence before the death of the officer by
which the money in question would be payable as supposed. If such a
provision should be enacted with regard to the widow, heirs, or legal
representatives of a living officer, if naturally would be regarded as
pledging the faith of the State to the officer himself, and thus as con-
stituting part of the consideration for his future service.”

The XLYI Amendment expressly exempts from the scope
of its inhibition certain appropriations, and provides that
“appropriations may be made for the maintenance and
support of the Soldiers’ Home in Massachusetts.”

The final inquiry made by you therefore resolves itself
into the single question; Can the constitutionality of House
Bill 784 be supported by reason of the phrase in the “anti-
aid” amendment which authorizes appropriations for the
maintenance and support of the Soldiers’ Home?

If pensions to employees are in fact a part of the con-
sideration of their contract of employment, it might be con-
tended that a State pension to the civilian employees of the
Soldiers’ Home should be looked upon merely as a contribu-
tion towards the hiring of employees by the Home, —in
other words, a contribution towards the support and mainte-
nance of the Home, and hence within the exception to the
anti-aid” amendment.
After careful consideration I am of the opinion, however,

that this line of argument, though plausible enough on its
face, is untenable.

The primary object, the thing actually accomplished by
extending the benefits of the present retirement system to the
civilian employees of the Home, is not to benefit the Home
by making it easier or cheaper for it to engage employees.
As a practical matter, it may well be doubted whether the
wages of employees would be a whit lower after the passage
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of the act than they were before. Certainly they would not
be lower by the full amount of the money to be contributed
by the Commonwealth. That money, either in whole or in
part, wT ould be expended for the support and maintenance,
not of the Home, but of the Home’s ex-employees. Such an
expenditure of public money is unconstitutional. The
principle which makes it so is the general one already re-
ferred to. Public money must be reserved for public pur-
poses. That principle is wholly unrelated to the “anti-aid”
amendment, and the saving clause in that amendment cannot
be relied upon to warrant the expenditures in question. The
clause can be no broader in scope than the general prohi-
bition to which it is merely an exception.

Moreover, the phrase “for the maintenance and support,
of the Soldiers’ Home ” must be construed strictly. A broad
sweeping prohibition was enacted. A single specific excep-
tion was then inserted therein. Since this exception limits
the application of the general policy evinced by the amend-
ment as a whole, and is in the nature of a special privilege
or grant, by familiar principles of interpretation it must be
construed strictly and not extended by implication. Butchers
Slaughtering etc. Assn. v. Boston, 214 Mass. 254, 268. In
my opinion, the words used go no farther than to authorize
the Legislature to continue in the future, as it had done in
the past, to make voluntary contributions towards the sup-
port and maintenance of the Home. They did not contem-
plate, and cannot, I believe, be deemed to authorize, an act
which purports to obligate the Commonwealth in the future
to expend money as needed to pension ex-employees of the
Home.

Further, House Bill 784 would impose the retirement sys-
tem upon all employees of the Soldiers’ Home, whether they
desired it or not. Serious doubts might arise, in my opinion,
as to the constitutionality of what would appear to be an
impairment of the obligation of those contracts of service
between the Home and its employees which might be in exis-
tence at the time the act becomes effective. In view of the
conclusion arrived at above, however, I need not develop
further this aspect of the problem.
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I am constrained to advise you in reply to your fourth
inquiry that, in my opinion. House Bill 784, if enacted,
would be unconstitutional.

Very truly yours,

JAY R. BENTON,
Attorneij General.




