
Department of the Attorney General

Hon. B. Loring Young, Speaker of the House of Representatives.
Dear Sir; I beg to acknowledge the order of the House
of Representatives in the following form:

“Ordered, That the Attorney General be requested to advise the
House of Representatives concerning the present status of the litiga-
tion involving the validity of the national bank tax, concerning the
present status of the remedial legislation now pending in Congress,
as to whether, providing there is no change in the situation as it now
exists, there is any legal bar to the collection of the national bank tax
for the current year, as to what action is now being taken to protect
the interests of the Commonwealth and of the cities and towns therein,
and what further action, if any, is desirable.”

In order to give a satisfactory answer to this order it is
necessary, first, to set forth somewhat fully the conditions
under which taxes upon the shares of national banking
associations have been and are now being taxed in this
Commonwealth.

These banks are instrumentalities established by the
Federal government for the performance of certain of its
governmental functions. It is therefore plain that the States
can impose no tax upon them or with reference to their
shares as the property of the shareholders which would to
any extent impair their efficiency as Federal agencies. It
is a question of considerable interest how far the States
might go, in the absence of congressional action, in imposing
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non-discriminatory taxes upon the shareholders of national
banks on account of their ownership of such shares. Possibly
such a tax which did not to any extent bear more hardly
upon bank shares than upon all other personal property
would be sustained. M’Culloch r. Maryland, 4 Wheat. 316,
436. This question, however, is not now of importance, for
there can be no doubt that it is within the power of Congress
to determine the extent to which shares in these banks may
be subjected to State taxation without interfering with the
functions of the banks as Federal agencies. This, Congress
undertook to do when the national banking system was first
established in 1863. In the statute creating this system the
power of the States to tax the real estate of the banks and
the shares as property of the shareholders was subjected to
certain definite limitations. In 1868 this provision was
amended in a manner not now material, and it has re-
mained in full force without change from that time until
the present year. This provision (U. S. Rev. St. § 5219)
is as follows:

“Nothing herein shall prevent all the shares in any association from
being included in the valuation of the personal property of the owner
or holder of such shares, in assessing taxes imposed by authority of
the State within which the association is located; but the legislature
of each State may determine and direct the manner and place of tax-
ing all the shares of national banking associations located within the
State, subject only to the two restrictions, that the taxation shall not
be at a greater rate than is assessed upon other moneyed capital in the
hands of individual citizens of such State, and that the shares of any
national banking association owned by non-residents of any State
shall be taxed in the city or town where the bank is located, and not
elsewhere. Nothing herein shall be construed to exempt the real
property of associations from either State, county, or municipal
taxes, to the same extent, according to its value, as other real prop-
erty is taxed.”

It will be noted that this section imposes two limitations
upon the power of the States to tax shares in these banks:
(1) “That the taxation shall not be at a greater rate than
is assessed upon other moneyed capital in the hands of in-

dividual citizens of such State”; and (2) “that the shares
of any national banking association owned by non-residents
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of any State shall be taxed in the city or town where the
bank is located, and not elsewhere.”

It is settled that this statute is the measure of the power
of the States to tax these shares, and that any tax assessed
in violation of these restrictions is void. Owensboro Na-
tional Bank v. Owensboro, 173 U. S. 664; Bank of Cali-
fornia v. Richardson, 248 U. S. 475.

The questions which have arisen in the litigation to which
the order of the House refers relate solely to the first of
these limitations; the fundamental question in all the pend-
ing cases being whether the taxes imposed by our statutes
upon the shares of national banks are assessed at a greater
rate than the taxes imposed upon other moneyed capital in
the hands of individual citizens.

The Supreme Court of the United States has given to the
term “moneyed capital,” as used in the Federal statute, a
somewhat restricted definition. In the case of Mercantile
Bank v. New York, 121 U. S. 138, it pointed out that the
main purpose of Congress in fixing this limitation was to
render it impossible for the States “to create and foster an
unequal and unfriendly competition, by favoring institutions
or individuals carrying on a similar business and operations
and investments of like character.” Accordingly, the court
set forth the definition of “moneyed capital,” as used in
this statute, as follows: —■

“The terms of the act of Congress, therefore, include shares of stock
or other interests owned by individuals in all enterprises in which the
capital employed in carrying on its business is money, where the object
of the business is the making of profits by its use as money. The
moneyed capital thus employed is invested for that purpose in secur-
ities by way of loan, discount or otherwise, which are from time to
time, according to the rules of the business, reduced again to money
and reinvested. It includes money in the hands of individuals em-
ployed in a similar way, invested in loans, or in securities for the pay-
ment of money, either as an investment of a permanent character, or
temporarily with a view to sale or repayment and reinvestment. In
this way the moneyed capital in the hands of individuals is distin-
guished from what is known generally as personal property.” (Page
157.)

Numerous cases have arisen in the Supreme Court of the
United States under this statute during the past fifty years.
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In most of them it has appeared that certain classes of per-
sonal property were either exempted from taxation or taxed
upon a different basis from national bank shares, and the
question in each instance has been, did such classes of per-
sonal property consist of money so invested that they came
into competition with capital invested in national banks;
and second, was this capital thus exempt or thus subjected
to a lesser tax burden so substantial in amount that there
resulted a clear discrimination against national banks. In
many of the older cases the Supreme Court applied the
statute with considerable strictness, and where the banks
had not clearly established a substantial discrimination
against them the bank-share tax was sustained. Without
going into the matter in detail, the result was that the idea
became quite prevalent that the only comparison which it
was necessary to make in applying the Federal statute was
between capital invested in national banks and capital em-
ployed in any business of such a character that it came into
direct and substantial competition with the business of
national banks. If there was no discrimination between
these two classes of capital, it was assumed that the bank-
share tax was valid. See National Bank of Baltimore v.
Baltimore, 100 Fed. Rep. 24.

The provisions for the taxation of shares in national banks
by this Commomvealth are now set forth in G. L., c. 63,
§§ Ito 10, inclusive. This general method of taxation has been
in force in this Commonwealth since 1868, and these sections
have been in force without substantial change since 1873.
Briefly stated, they provide for the assessment of taxes upon
bank shares to the owners thereof in the town where the
bank is located in connection with the assessment of State,
county, city and town taxes, the tax to be assessed “at the
same rate as other moneyed capital in the hands of citizens
as by law assessed.” It will be noted that this last pro-
vision is taken directly from the Federal statute.

The result was that all the shares in each national bank
located in the Commonwealth were assessed by the cities
and towns at the local rate in connection with the assess-
ment of local property taxes. The bank was required to pay
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these taxes on account of their shareholders and given a lien
upon the shares to secure its reimbursement. Then a method
of distribution was adopted, by virtue of which the tax
assessed on account of the shares of its residents was re-
tained by the city or town assessing the tax, and the balance
was paid over by it to the State Treasurer, The latter re-
tained so much of these taxes as was assessed upon the
shares of non-residents of the Commonwealth, and dis-
tributed to the various cities and towns all bank taxes
assessed on account of shares owned by their residents.
This resulted in each city and town obtaining the tax on the
shares of any bank within the Commonwealth assessed upon
shares owned by its residents, and the Commonwealth
obtaining the tax on account of the shares owned by persons
not resident in the Commonwealth. This system of taxation
was sustained by the Supreme Court of the United States
as it existed prior to the enactment of the State income tax
law. Bank of Redemption v. Boston, 125 U. S. 60.

The enactment of the State income tax law in 1916 caused
a substantial change in the situation. Prior to that time,
bonds, notes, money at interest and, in general, all forms of
moneyed capital employed in business by individuals were
taxed at the local property rate, and thus at the same rate
as the tax imposed upon the shares of national banks. The
said income tax law, however, exempted from local taxation
bonds, notes, and money at interest, and imposed upon such
property merely a tax of six per cent of its income. This
law did not in any way apply to trust companies, and thus
they still remained subject to the corporation franchise tax
assessed at the average of the local property tax rates
throughout the State for the preceding three years. It has
been held that this method of taxing trust companies, the
real competitors of national banks, does not in any way con-
stitute a discrimination against national banks. A. J. Tower
Co. v. Commonwealth, 223 Mass. 371. This method of
taxing trust companies is still in force to-day. The income
tax law, however, did apply to the so-called private bankers;
that is, to individuals carrying on the business of brokers
and bankers.
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In enacting the income tax law dividends on shares in
banks, subject to taxation under the provisions now under
discussion, were excluded from the operation of that law,
thus leaving those shares still subject to taxation under the
system then in force. I am informed that at the time the
income tax law was under discussion some of the national
banks objected to this method of dealing with the taxation
of their shares; that the matter was somewhat discussed as
to whether it would result in the violation of the Federal
statute relating to the taxation of bank shares, because of
the fact that the so-called private bankers were to be taxed
at the lesser rates of the income tax law; that an amend-
ment was considered which, if adopted, would have elimi-
nated any possibility of discrimination in favor of the private
bankers and against national banks by increasing the tax
burden of the former; and that thereupon certain leading
national banks, not including the First National Bank of
Boston, withdrew their opposition to the income tax law
in its present form, and there was no further controversy
about this phase of that statute.

The income tax law became operative in 1917. Early
in 1918, the First National Bank of Boston began statutory
proceedings for the total abatement of the taxes assessed in
1917 by the city of Boston on its shares, on the ground that
since the enactment of the income tax law its shares were
assessed at a greater rate than other moneyed capital. This
petition for abatement was denied by the assessors of
Boston, and an appeal was taken by the bank to the Superior
Court. Similar proceedings have been instituted by this
bank in the case of taxes assessed in each year since 1918.

Technically the Commonwealth is not a party to these
proceedings; but in view of its substantial interest in the
result of these cases, and the fact that many other cities and
towns, not party to the proceedings, were also substantially
interested, the corporation counsel of the city of Boston
called the matter to the attention of my predecessor, Hon.
Henry C. Attwill, and with the consent of the city of Boston
he entered the appearance of the Attorney General for the
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city in these cases, in order to protect the interests of the
Commonwealth and the other cities and towns. This de-
partment has been associated with counsel for the city of
Boston in this litigation since that time. In January, 1920,
my predecessor, Hon. Henry A. Wyman, retained William
H. Hitchcock, Esq., then retiring from the department, to
represent this department in these cases, and he has been
actively associated with counsel for the city in the matter
since that time.

These cases, so far as they concern the taxes for 1917 to
1920, inclusive, have been referred to a commissioner ap-
pointed by the Superior Court, and he has held extensive
hearings. When this litigation began the chief claim of the
bank was that the so-called private bankers who are taxed
under the income tax larw, as above described, were carrying
on business in competition with that of the First National
Bank, and that by reason of the operation of the income tax
law their moneyed capital was taxed at a lower rate than
that invested in national banks. Evidence in great detail
was introduced before the commissioner by the bank upon
this issue.

Prior to 1921 no other national bank in the Common-
wealth had raised any question as to the validity of the tax
imposed upon its shares. On June 6, 1921, the Supreme
Court of the United States, in Merchants Bank v. Richmond,
256 U. S. 635, rendered a decision which has suggested to the
national banks of the country that all bonds, notes, and
money at interest in the hands of individual citizens, even
though not employed in the business of banking or in any
other business, is to be regarded as capital in competition
with national banking capital, and that therefore if a less
burdensome tax is assessed upon such capital than upon
the shares in national banks, the latter tax is invalid.

It should be noted that this decision is not necessarily to
be given any such broad interpretation. In the city of
Richmond, where the case arose, the shares of State and
national banks were taxed at the same rate, so that there
was no discrimination between these two classes of institu-
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tions. Bonds, notes and evidences of indebtedness owned
by individual citizens were taxed at a substantially lower
rate. The attorneys for the city contested the case solely
upon the ground that the only requirement of the Federal
statute was equality of taxation between State and national
banks. They did not attempt to dispute the uncontradicted
testimony of the president of the bank, that the investments
of private individuals, of the character above referred to,
were in competition with the business of national banks.
They introduced no evidence upon that issue whatever.

Accordingly, after the Supreme Court of the United
States had pointed out that the Federal statute went much
further than merely to require equality in taxation between
State and national banks, it proceeded to find as a matter
of fact, upon the uncontradicted evidence of the president
of the bank alone, that the private investments of individual
citizens in the bonds, notes, and money at interest, were in
competition with national banks, and that, for that reason,
the Federal statute was violated and the tax was void. The
language of the court is, however, somewhat broad, and the
banks insist that it must be interpreted as declaring that all
investments of this character are necessarily moneyed capital
in competition with national bank capital, and that they
cannot in any case be taxed at a lesser rate than such
banking capital without invalidating the bank-share tax.

There is a serious question which of these two interpreta-
tions is to be given this decision. If it is to be given the
latter, then, by reason of the provisions of the Massachusetts
income tax law, taxing interest from notes, bonds and evi-

dences of indebtedness at six per cent, our tax upon bank
shares at the local property tax rate is unquestionably in-

valid as in violation of the Federal law. If the narrower
view of this decision be adopted, it will remain a question of
fact to be determined in the pending litigation whether com-
petition between these two classes of capital actually exists,
of such a substantial character that it renders our bank-
share tax discriminatory.

As a result of this decision, most of the large banks in this
State sought to protect their right to assert the invalidity of
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the taxes assessed upon their shares by some form of legal
proceeding. As I interpret the statutes of the Common-
wealth, it was then too late for them successfully to attack
the validity of any taxes assessed prior to 1921. Certain
banks, however, have brought suit in the United States Dis-
trict Court to recover all taxes assessed since 1917. In my
judgment, as to taxes assessed prior to 1921, G. L., c. 60,
§ 98, is an absolute defense to such cases, in that these pay-
ments were made without protest, and in that these suits
were not brought within three months from the date of
payment.

Thus, of all the banks in the State the First National
Bank of Boston is the only one which has preserved its right
to recover all the taxes paid since 1917. The other banks
which have taken action are limited in any event to the
recovery of taxes assessed in 1921 and 1922. In many cases
there is also a serious question whether the proper procedure
has been adopted even for those years. This can be deter-
mined only when some of the questions involved in the at-
tack upon the validity of the tax in the case of First National
Bank v. Boston have been decided. Many banks through-
out the State, especially those located in the smaller cities
and most of those located in towns, have not as yet attacked
the validity of the tax.

The Commissioner of Corporations and Taxation informs
me that the total amount of bank-share taxes collected
throughout the Commonwealth, and the portion thereof
retained by the Commonwealth, in each of the years since
1917, is as follows:-—

Total Tax Collected.

1917 51,657,625 91
1918 2,029,370 70

2,339,560 67
2,843,604 10

1919
1920
1921 2,716,354 46

2,784,204 621922

Total 114,370,720 46
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Retained hy Commonwealth
1917 1402,881 77
1918 536,903 16
1919 651,321 92
1920 814,516 32
1 92 1 803,934 93
1922 833,535 76

Total $4,043,193 86

The total tax paid by the First National Bank of Boston
on account of its shares during each of these years is as
follows:

1917 $336,300
1918 594,660
1919 731,010
1920 869,769
1921 872,898
1922 931,548

Total $4,336,185

This department has been endeavoring to obtain a com-
plete list of all cases now pending throughout the Common-
wealth, but as yet has been unable to complete such a list
by reason of the failure of certain city and town officials
promptly to respond to inquiries. Certain general informa-
tion, however, can be given.

There are pending against the city of Boston 40 separate
proceedings brought by 14 of the national banks located in
that city, the total amount involved in these proceedings
being, exclusive of interest, 16,711,337.31. It should be
noted, however, that this includes a substantial amount of
taxes assessed in years prior to 1921, which amounts, as I
have already indicated, cannot, in my opinion, be recovered
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in any event. Suits are also pending on behalf of banks
located therein against Springfield, Worcester, New Bedford,
Fall River, Marlborough, Lynn, Salem, Cambridge, Gardner
and Holyoke, and also against a number of towns. A con-
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servative estimate of the amount involved in the pending
litigation with reference to all taxes to date in the case of the
First National Bank of Boston, and the taxes for 1921 and
1922 of the other banks is, approximately, $7,000,000, with-
out interest. In addition, applications for abatement are
pending before local assessors in many cities and towns.

Because of the vital interest of the Commonwealth and
the various cities and towns, not parties to any of this
litigation, I have continued the services of Mr. Hitchcock,
who, as above stated, is already representing this depart-
ment in the case of First National Bank v. Boston, to repre-
sent the Commonwealth in all of these cases. I have in-
structed him to make sure that all questions as to the
validity of the tax, in whole or in part, and of the right of
the banks to recover in case invalidity is established, are
fully presented to the courts.

No effort has been made by counsel for the banks to
bring forward for trial any of the cases, except that of First
National Bank v. Boston. The disposition seems to be to
permit the other cases to await the result of that case. It
has been tried with great detail of evidence before the com-
missioner, and has been fully argued before him. He is now
in process of getting out his report of the facts to the court.
That report will doubtless be filed some time this spring, and
the case will then be ready for a hearing in the Superior
Court upon the questions of fact and of law involved.
Presumably it will be promptly reported or appealed to the
full bench of our Supreme Judicial Court. It cannot be
argued before that court until next October or November.
If, as seems probable, this case eventually is taken by appro-
priate procedure to the United States Supreme Court, there
can be no final decision upon the Federal questions involved
earlier than the first part of the year 1924.

Until the questions of fact involved in this case have been
finally settled by decision either of the commissioner or of
the Superior Court, it would be idle to attempt to predict
with definiteness the result of this litigation. If it should be
found that there is a substantial amount of moneyed capital
employed in Massachusetts by private bankers in business in
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competition with the business of national banks, or if it
should be found that there is in the hands of individual
citizens of Massachusetts moneyed capital invested in notes,
bonds and evidences of indebtedness, which also is of sub-
stantial amount and in competition with the business of
national banks, it is difficult to escape the conclusion that the
bank tax would be held to be void, as in violation of the
Federal statute. In that event, the sole question remaining
would be whether the entire tax is invalid and may be re-
covered as a whole, or whether it may be sustained up to the
largest amount which could be legally assessed. If, upon
neither of the issues above stated, there should be a finding
in favor of the bank, then it may be confidently predicted
that the entire bank tax will be sustained. Thus it would
seem that the entire matter turns upon the question whether
these classes of capital referred to can fairly be found to be
in substantial competition with national banking capital.

While the determination of these issues of fact is still
pending I ought not to discuss them, but the damages in-
volved in this litigation are well illustrated by the result of
the litigation in New York. In that State bank shares
were taxed at one per cent of their capital value and also at
three per cent upon their dividends, while all other capital
was subjected to a general income tax of three per cent.
The lower courts of that State found that there was a sub-
stantial amount of capital in competition with national
banking capital, but dismissed the suit of the bank, on the
ground that no discrimination had been established. This
judgment was reversed by the Court of Appeals of that
State, on the ground that as it had been found that there
was a large amount of capital competing with national bank
capital, which was taxed upon its income only, whereas
national bank capital was taxed both upon its capital value
and its income value, a discrimination against the banks
necessarily resulted. An attempt was made to obtain a re-

view of this decision by the Supreme Court of the I nitcd
States. In the petition for such review the claim was made
both that the Federal statute regulating State taxation of
national banks was unconstitutional, and that the recent
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case of Merchants Bank v. Richmond, supra, did not apply.
On Monday, March 12, 1923, the Supreme Court declined
to review this decision, and it therefore becomes final.
While, of course, it is possible that in New York, in another
case differently presented upon the facts, a different result
might be reached, it would seem as if this decision made it
practically impossible for that State further to attempt to
sustain the validity of its bank tax, under its present statutes.

Shortly after the decision in Merchants Bank v. Rich-
mond, supra, the taxing officials of many of the States which
have adopted income tax laws, realizing that that decision
would have a very serious effect, especially in those States,
made a concerted effort to obtain an amendment to the
Fedex-al statute, by which broader powers should be given
the States for future taxation of bank shares. An effort
was also made to obtain some legislation in Congress which
would permit the validation of taxes assessed in the past,
upon the narrower view of the Federal statute. His Ex-
cellency the Governor, the Department of Corporations and
Taxation, the mayor of the city of Boston, its corporation
counsel and the special counsel employed by the city in
this litigation, and this department took an active part in
this effort. The Massachusetts senators and nearly all of
the Massachusetts congressmen earnestly assisted. In Janu-
ary of this year, a bill was passed by the Senate which was
quite favorable in its application to future taxation, and
which if enacted would have permitted the validation of all
bank taxes heretofore assessed. The House of Represen-
tatives had previously passed a much less favorable bill, and
a long-continued disagreement between the conferees of the
two bodies resulted. Finally, during the last week of the
session, the House, by a decisive vote, declined to agree to
the Senate bill and adopted an amended bill in an entirely
different form. This bill was accepted by the Senate and
became a law by the approval of the President on March 4,
1923. A copy of this act is submitted herewith.

So far as this legislation relates to future taxation, it
speaks for itself. The concluding paragraph, number four,
contains the only validation clause which has been adopted
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by Congress. It is very narrow in its scope, and appears
merely to permit the States to enact statutes validating
taxes heretofore assessed up to the largest amount which
could have been legally assessed under the Federal law exist-
ing prior to this amendment.

In my judgment, it is highly important that some definite
legislative action be taken at once in pursuance of the
authority given by this new Federal statute. This does not
mean that there should be any abandonment of the defense
of the litigation now going on. In my opinion, unless espe-
cially favorable terms of settlement are offered by the banks,
all pending cases should be vigorously contested and every
effort made to obtain a decision favorable to the Common-
wealth upon the various issues involved, particularly on the
two vital issues involved in the case of First National Bank
v. Boston. It would, however, be folly not to recognize the
danger of an adverse decision in that case and in many of the
other cases pending. Such a decision would, of course, mean,
if no new legislation is enacted, the invalidity of all national
bank taxes assessed in 1923 as well as those now in litigation.
In such an event the bank could safely decline to pay all taxes
assessed this year. Therefore it would seem clear that some
constructive effort should at once be made to improve the
situation. Particularly should an effort be made to take
every possible advantage of the new Federal statute, but
this should be done in such a manner as not in any way to
waive any questions now before the courts for decision or to
preclude the seeking of further relief from Congress.

I therefore make the following recommendations:
1. That pursuant to paragraph 4 of the new Federal stat-

ute, the General Court by appropriate legislation ratify and
confirm all taxes heretofore levied under G. L., c. 63, § 1,
or the corresponding provisions of pre-existing laws to the
extent, if at all, that they exceed in amount the taxes upon
national bank shares, permitted by U. S. Rev. St. § 5219,
prior to its amendment.

Such legislation should be in such form as to render valid
so much of the taxes heretofore collected from the banks as

does not exceed in amount the tax which would be paid by
them, if they were taxed in the same manner and at the
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same rates as individuals engaged in the banking business
are taxed under the income tax law. I estimate that such
legislation would in any event save approximately one-third
of the taxes now in litigation.

2. That there be adopted some method of taxing banks or
bank shares, operative in the present year, within the limita-
tions imposed by the new Federal statute.

It is important that this be done at once even though the
method of taxation adopted be regarded as temporary or
experimental. I do not attempt to recommend the form
which this legislation should take, but I suggest the possi-
bility of retaining the bank-share tax in its present form
under the amended Federal statute by taxing capital em-
ployed in business in competition with national banks upon
its value as capital by local authorities and excluding it from
the operation of the income tax law. As to the capital en-
gaged in the business of banking, this would restore the situ-
ation which existed prior to the enactment of the income tax
law.

3. That G. L., c. 63, be amended to provide for a read-
justment, by means of debits and credits, of the distribution
of any bank tax which has been once distributed and then
later recovered in whole or in part by legal proceedings. No
such provision now exists. But one is essential to our sys-
tem of distributing bank-share taxes. Without it a munici-
pality may be required to repay invalid taxes to the full
extent of the invalidity, which might include the whole tax,
when it had the benefit of only a small portion of it.

Some provision should also be made authorizing cities and
towns to borrow 7, outside the debt limit, sums wdiich they
may have to refund on account of bank-share taxes assessed
in or prior to the year 1922.

Respectfully submitted,

JAY R. BENTON,
Attorney General.
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[Public No. 518 67th Congress.]
[H. R. 11939.]

An Act To amend section 5219 of the Revised Statutes of
the United States.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That sec-
tion 5219 of the Revised Statutes of the United States be,
and the same is hereby, amended so as to read as follows:

“Sec. 5219. The legislature of each State may determine
and direct, subject to the provisions of this section, the
manner and place of taxing all the shares of national banking
associations located within its limits. The several States may
tax said shares, or include dividends derived therefrom in the
taxable income of an owner or holder thereof, or tax the
income of such associations, provided the following conditions
are complied with;

“1. (a) The imposition by said State of any one of the
above three forms of taxation shall be in lieu of the others.

“ (b) In the case of a tax on said shares the tax imposed
shall not be at a greater rate than is assessed upon other
moneyed capital in the hands of individual citizens of such
State coming into competition with the business of national
banks: Provided, That bonds, notes, or other evidences of
indebtedness in the hands of individual citizens not employed
or engaged in the banking or investment business and repre-
senting merely personal investments not made in competition
with such business, shall not be deemed moneyed capital
within the meaning of this section.

“ (c) In case of a tax on the net income of an association,
the rate shall not be higher than the rate assessed upon other
financial corporations nor higher than the highest of the
rates assessed by the taxing State upon the net income of
mercantile, manufacturing, and business corporations doing
business within its limits.

“ (d) In case the dividends derived from the said shares
are taxed, the tax shall not be at a greater rate than is

assessed upon the net income from other moneyed capital.
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“2. The shares or the net income as above provided of any
national banking association owned by nonresidents of any
State, or the dividends on such shares owned by such non-
residents, shall be taxed in the taxing district where the as-
sociation is located and not elsewhere; and such associations
shall make return of such income and pay the tax thereon
as agent of such nonresident shareholders.

“3. Nothing herein shall be construed to exempt the real
property of associations from taxation in any State or in any
subdivision thereof, to the same extent, according to its
value, as other real property is taxed.

“4. The provisions of section 5219 of the Revised Statutes
of the United States as heretofore in force shall not prevent
the legalizing, ratifying, or confirming by the States of any
tax heretofore paid, levied, or assessed upon the shares of
national banks, or the collecting thereof, to the extent that
such tax would be valid under said section.”

Approved, March 4, 1923.
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