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Joint Committee on the Judiciary, State House
Gentlemen:

You have asked my opinion as to whether a proposed
law, entitled “An Act further regulating the right of non-
residents to operate motor vehicles within the Common-
wealth,” would be constitutional.

The proposed act provides, in substance, that the operat-
ing of a motor vehicle within the Commonwealth by a non-
resident shall be deemed equivalent to an appointment by
such non-resident of the Registrar of Motor Vehicles as an
attorney upon whom service of process may be made in any
action growing out of an accident or collision in which such
non-resident may be involved while operating a motor ve-
hicle within the Commonwealth.

In the case of Kane v. New Jersey, 242 U. S. 160, decided
in 1916, the Supreme Court of the United States held con-
stitutional a provision of the New Jersey statute regulating
the operation of motor vehicles which provided that a non-
resident owner of a motor vehicle must file with the Secre-
tary of State an instrument constituting the Secretary of
State an attorney upon whom process might be served in
any action caused by the operation of such motor vehicle
within the state. In delivering the opinion of the court Mr.
Justice Brandeis said

“We know that ability to er
transgression is an aid to securir

ce criminal and civil penalties for
bservance of laws. And in view of

the speed of the automobile and the habits of men, we cannot say
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that the Legislature of New Jersey was unreasonable in believing thatability to establish, by legal proceedings within the State, any financialliability of non-resident owners, was essential to public safety. There
is nothing to show that the requirement is unduly burdensome inpractice. It is not a discrimination against non-residents, denyingthem equal protection of the law. On the contrary, it puts non-resident
owners upon an equality with resident owners.”

The proposed act differs from the New Jersey statute with
regard to the feature under consideration in two respects
only, first, in that it does not provide for the actual filing
of a power of attorney by non-resident operators, but de-
clares that the operation of a motor vehicle within the Com-
monwealth by a non-resident shall be deemed the equivalent
of such action by him; and second, in that it applies to any
non-resident operating a motor vehicle within the Common-
wealth, irrespective of whether or not he is the owner thereof.

In the case of foreign corporations doing business within a
state it has been repeatedly held that they have thereby
consented to be sued in the courts of that state upon causes
of action arising out of the business done by them within its
borders. This is irrespective of whether there was any actual
consent by them to such jurisdiction, and irrespective also
of whether the particular statute involved required the filing
of a power of attorney by the corporation or merely declared
that doing business within the state should be deemed equiv-
alent to the filing of such an instrument. Lafayette Ins. Co.
v. French, 18 How. (U. S.) 404. It would seem no more
difficult to apply this doctrine of implied consent to an
individual non-resident than to a foreign corporation. The
reasoning of the Supreme Court in Kane v. New Jersey,
supra, does not suggest that the constitutionality of the
provision in the New Jersey statute depended in any way
upon the fact that it did not include all non-residents oper-
ating a motor vehicle upon the highways of the state, but
was restricted to non-resident owners.

I am accordingly of the opinion that the proposed act, if
enacted into Jaw, would be constitutional.

Very truly yours,
JAY 11, BENTON.

Attorney-General






