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changes as the chairman of said committee shall make.

Cfte Commontoealtt) of Q^assacfnisetts.
Mr, Speaker; The bill now before us is reported on the
report of the Attorney Genera!, House, No. 1441. This report
was made pursuant to an order adopted by the House, requesting the Attorney General for information concerning

the national bank tax litigation, concerning remedial legislation then pending in Congress, and as to what action was
being taken and should be taken to protect the interests of
the Commonwealth and of the cities and towns therein.
This report was referred at the outset to the House Committee on Ways and Means. This committee having asked
to be discharged, the report was subsequently referred to the
joint committees on Ways and Means and Taxation, sitting
jointly. This bill has been reported by these committees.
At the outset it may be well to make a brief statement of
what has led up to the present controversy.
The national banks are chartered under an act of Congress
adopted in 1863. For their protection against discriminatory
state taxes Congress at about the same time enacted a law
(U. S. Revised Statutes, section 5219) which, until the amendment adopted on March 4, 1923, to which I shall refer
presently, has remained in force substantially unchanged.
Under this law the states were permitted to tax the shares
of national banks located within their borders, subject to two
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restrictions: first, “that the taxation shall not be at a greater
rate than is assessed upon other moneyed capital in the
hands of individual citizens of such state”; second, “that
the shares of any national banking association owned by
non-residents of any state shall be taxed in the city or
town where the bank is located, and not elsewhere.”
The first restriction is the one with which we are particularly concerned. Until the passage of the personal income
tax law, which took effect in 1917, the investments of individuals in intangible securities such as stocks and bonds
were taxed at the same rate as real estate, or, at least, we
theoretically so taxed them. As a matter of fact, the larger
part of these securities escaped the notice of the assessors.
Bank shares were taxed at the same rate. In 1917 w e placed
under the income tax law stocks and bonds and other intangibles which, as I have said, theretofore had been directly
taxed at the real estate rate. No change was made in the
rate or system of taxing national bank shares.
In this same year of 1917 the First National Bank of
Boston brought suit against the city of Boston, raising the
claim that the tax levied upon it in 1917 was invalid, it
being alleged that since the adoption of the income tax law
competing individuals were not similarly taxed. The First
National Bank of Boston has raised the same question in
each subsequent year. In 1921 and 1922 suits were brought
or claims for abatement were filed by a large number of
other national banks throughout the state. All of these
suits and claims are now 7 pending.
It appears from the Attorney General’s report that the
taxes collected from national banks by the various cities and
towns in the state, including the years 1917 to 1922, inclusive, aggregate $14,370,720.46, and that the part of this
sum retained by the Commonwealth as its share of these
taxes during these same years aggregates $4,043,193.86.
With the exception of reimbursements made to savings
banks and charitable corporations, the balance has been
distributed among the cities and towns in which the shareholders lived. During all these years the First National
Bank of Boston has been much the largest contributor to
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this tax, and has made payments on its shares aggregating
84,336,185.

While, as I have said, the total amount paid by the
national banks during the years in question amounts to
over $14,000,000, the total amount involved in the present
controversy, including interest, is probably about $9,000,000
to $10,000,000. This reduction is accounted for in the main
by the fact that none of the banks, except the First National Bank of Boston, have preserved their rights to object
to the tax collected from them during the years 1917 to
1920, inclusive.
Only a very small portion of the $9,000,000 to $10,000,000
involved can be validated under the very limited power of
validation granted by Congress in the amendment, adopted
by it on the 4th of last March, to section 5219 of the U. S.
Revised Statutes.

In other states similar claims have been raised, notably
by the national banks of New York and Minnesota. With
a view to clarifying the situation and ratifying past taxes,
efforts were made by the senators and representatives of
Massachusetts, New York and Minnesota and other states
to obtain remedial legislation from Congress.
Bills were
filed in both branches, and finally a compromise measure
was enacted and approved on March 4th last. This measure
amends section 5219 of the Revised Statutes, to which I
have already referred. By this amendment the several
states may tax national banks in one of three ways, namely,
by a tax on the shares, a tax on the dividends, or a tax on
the income, provided that certain conditions are complied
with: first, that the imposition by the state of any one of
the above forms of tax shall be in lieu of the others; second,
in case of a tax on shares, it is provided, as was provided
by section 5219, that the tax imposed shall not be at a
greater rate than is assessed on other moneyed capital in the
hands of individual citizens of the state coming into competition with the business of national banks. But the following proviso was added: “Provided that bonds, notes or
other evidences of indebtedness in the hands of individual
citizens not employed or engaged in the banking or invest-
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ment business but representing merely personal investments
not made in competition with such business, shall not be
deemed moneyed capital within the meaning of this section.” Third, if the tax is made on the net income of the
bank, the rate shall not be higher than that assessed upon
other financial corporations, nor higher than the highest of
the rates assessed by the taxing states on the net income of
mercantile, manufacturing and business corporations doing
business within its limits. Fourth, in case dividends derived
from the shares are taxed, the tax shall not be at a greater
rate than is assessed upon the net income from other moneyed
capital.

The final paragraph of the act of March 4, 1923, contains
a very limited power of validation, permitting the validation
of any tax heretofore levied “to the extent that such tax
would be valid under said section”, the reference being to
section 5219 of the Revised Statutes of the United States.
As I have said, the national banks claim that, since the
income tax law went into effect in 1917, competing moneyed
capital in the hands of individuals has been taxed at a
much lower rate than the rate exacted upon the shares of the
national banks, and that this is a breach of the provisions
of section 5219 of the Revised Statutes of the United States,
and that the taxes levied on the shares of the national banks
from and subsequent to 1917 are therefore invalid. It appears that “moneyed capital” has been pretty broadly construed in decisions of the United States Supreme Court. For
example, let me quote an extract from a decision in Mercantile Bank v. New York, 121 U. S., 138, which is cited on the
third page of the Attorney General’s report, and which reads
in part as follows:
“It includes money in the hands of individuals employed
in a similar way, invested in loans, or in securities for the
payment of money, either as an investment of a permanent
character, or temporarily with a view to sale or repayment
and reinvestment.”

And apparently there has been some inclination on the part
of the Court to find that any such moneyed capital in the
hands of individuals is in competition with the business of
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national banks. The contention of the banks received
further support through a decision of the United States
Supreme Court handed down on June 6, 1921, in the case
of Merchants Bank v. Richmond, 256 U. S., 635. It was by
reason of this decision that the national banks generally
throughout the state began bringing suits or making claims
for abatement in 1921.
As I have said before, some revision in the language of the
federal statute with respect to moneyed capital was made by
the act of March 4, 1923. The extent to which this revision
affects the power of the states to levy taxes hereafter on bank

shares is in dispute. The Massachusetts Bankers’ Association, in a circular issued under date of April, 7th, goes so
far as to express the opinion that the proviso in the amended
law, “containing as it does the words ‘not made in competition’ means exactly the same thing as the law heretofore
in force.” The banks claim, therefore, that the amendment
leaves the law respecting the taxation of bank shares substantially as it existed prior to the amendment. It does not
seem reasonable to construe the amendment with respect to
the taxation of bank shares as having no meaning, but it
must be remembered that it was drafted as a compromise,
in which those who wished to change the law and those who
wished to leave the law as it was both had a part, and the
probability is that the amendment does not change the law
with respect to the taxation of bank shares much beyond
making it clear that the moneyed capital referred to is only
that moneyed capital which is in fact in competition with
national banks. The result is that probably even under the
amended law the bank share tax can not be validly maintained unless a similar tax at the local property rate is extended pretty broadly to other moneyed capital. Just how
broadly it must be extended, and just what moneyed capital
must be included in order to give validity to the bank share
tax no one can say with authority. There is a broad shadow
line and no clear demarcation. But wherever the line is, it is
probable that any attempt to maintain the tax on bank
shares would seriously endanger our income tax system.
Every one agrees that this system has worked well and has
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been a much more effective income producer than the old
direct property tax on intangibles.
The foregoing statement describes the situation which
confronted your committees. With a view to finding some
iolution, we have held public hearings at which there have
appeared before us the officials and counsel of the cities and
towns, and the officials and counsel of the national banks
and other

banking

interests.

Your committees have given careful consideration to the
facts and arguments presented. Your committees have also
considered a bill printed as House, No. 1516, presented on
behalf of the city of Boston, a bill printed as House, No. 1517,
presented by Mr. C. L. Favinger, counsel for the First
National Bank of Boston, and a bill printed as House, No.
1539, drafted bv a sub-committee of vour committees.

The city of Boston’s bill attempted to provide for a complete validation of the bank taxes for the years 1917 to
1922, inclusive, by back taxing competing capital for each
of these years. This feature of the bill held out to the cities
and towns the alluring possibility of paying nothing back.
It seemed to your committees, however, that even if a
drastic back taxing of this kind was valid, it was contrary
to sound policy. Furthermore, we were advised by Mr.
William H. Hitchcock, special counsel for the Commonwealth, that the back taxing scheme of the city of Boston’s
bill probably did not effect a validation of the bank taxes.
After discussing the Boston bill and reviewing the law, Mr.

Flitchcock savs:
“It seems to me plain, therefore, that no validation of
bank taxes in the years 1917 to 1922, inclusive, will be accomplished by the adoption of Mr. Sullivan’s bill. The only
result, in my opinion, would be further litigation and a final
decision against the validity of the bank tax, notwithstanding
the back taxing of private bankers.” So much for validation
by back taxing.

The Boston bill also held out to the cities and towns the
almost equal alluring possibility of maintaining their national
bank tax revenue unimpaired. This could only be done by
retaining the tax on the shares at the local property rate.
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In order to effect this the Boston bill extended the local tax
rates to persons engaged in the business of banking, “or in
any business coming into competition with the business of
national banking associations.” It was urged upon us by
Mayor Curley and others that this would only extend the
direct local tax to “a few large private bankers”, but it
seemed to your committees that the bill, if it complied with
the Federal law, must be given a much broader construction, a construction so broad as to endanger the income
tax system, and so uncertain in classification as to lead to
continued and serious litigation.
Your committees, in the bill prepared by a sub-committee
and printed as House, No. 1539, at one time considered trying
such a tax as that proposed in the Boston bill for one year,
with the purpose of holding the present national bank
revenue, while giving further study to the entire question,
but concluded that even a temporary adoption of such a
law would be inexpedient.
So much for the share tax.
The other alternatives under the federal law were a tax
on income not greater than that charged to business corporations, or a tax on the dividends not greater than that
charged on the income of intangibles. Neither of these
alternatives was satisfactory as a revenue producer.
The bill printed as House, No. 1517, presented on behalf of
the bankers, provided for a six per cent income tax, computed
as business corporation income is computed, but was found
unsatisfactory by the committees, both as an income producer and in other respects.
Your committees, therefore, sought some method outside
of the federal law for the adjustment of the claims for
taxes paid by the national banks from 1917 to 1922, and for
the assessment of taxes upon the national banks for 1923
and subsequent years. In their consideration of this question your committees were impressed with the advice contained in the concluding paragraph of Mr. Hitchcock’s
opinion to which I have referred. In this paragraph he
said:
“The more I consider the matter, the more firmly I come
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to the opinion that the only method by which the cities and
towns can retain the money collected from the banks now
in litigation, or any portion of it greater than perhaps onethird, is by a compromise with the banks involving substantial concessions by them on account of their claims growing
out of past taxation, and substantial concessions to them in
the method of taxing them in the future.”
As the hearings progressed the contesting parties seemed
to be anxious for some settlement, and as a result of suggestions made to the committees at their last hearing by representatives of both sides to the controversy, a conference
was held between these representatives and Tax Commissioner Long, at which a basis for settlement was discussed.
The following day the representatives of the parties met the
committees. At this conference the banks represented
agreed to a tax in the future of 12j per cent on their net
income, and to settle for 1921 and 1922 at one-third of their
respective claims. The First National Bank of Boston was
the only bank having a claim for the years 1917 to 1920, and
it has agreed to a settlement of its claim for these years for
$1,500,000. The maximum payment required to effect the
settlement for the years 1921 and 1922 is about $1,800,000,
but as a number of the banks have not duly filed claims
for these years, the actual amount will be somewhat smaller
than this, possibly as low as $1,500,000. The entire cost of
settling all the claims, including those of the First National
Bank of Boston, will, therefore, be from $3,000,000 to
$3,300,000, or about one-third of the $9,000,000 to $10,000,000 of

outstanding

claims.

The Tax Commissioner estimates the 12| per cent income
tax on the national banks will produce about 60 per cent of
the income derived from the share tax. This, however, is
twice as much as any tax that could be levied under the
income

clause of the federal law.
The bill now before us is designed to provide for the 12|
per cent income tax, for the adjustment of the taxes of 1917
to 1922 in the manner described, and for raising the needed
funds.
It is proposed to raise these funds by adding ten per cent
tax
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to the corporation taxes, the income tax, and the tax of the
savings banks and the savings departments of trust companies for the year 1924, based on the income of 1923.
Based on 1922 returns for 1921 income, the revenue produced from this tax will be as follows:
Domestic business corporations
Foreign business corporations
Public service corporations and trust companies .
Income tax
Savings banks and savings departments of trust companies
Total

$842,834 70
.

241,988 10
252,730 70
1,380,526 90
205,250 20
$2,923,330

60

Owing to prosperous business, the returns for 1923 will be
somewhat larger, and should be sufficient to cover the entire
amount required for effecting a complete settlement with all
the banks. The burden will be very widely distributed, and
should not be materially felt by any corporation or individual. Take, for example, the six per cent income tax on
intangibles. The amount of this tax in the year 1924 will
be increased from six per cent to 6.60 per cent, or on each
$lOO of taxable income, from $6 to $6.60.

We were informed by the representatives of the banks
who appeared before us that the basis of settlement indicated would be satisfactory and that they would pay the
12§ per .cent tax, and we have word from the representatives
of the cities and towns that such a measure as we have
reported will have their approval. It appears, therefore,
that our proposals have met with general assent. That
every one will be satisfied with the proposals in every
detail cannot be expected. No settlement ever suits everybody. Even the best of settlements suits nobody in every
detail. We do not claim that this settlement suits everybody. It probably does not even suit any of us in every
detail. But, as in case of other settlements, we must look
at this settlement as a whole. It is the result of conscientious and painstaking effort, and w e believe it is fair,
and that it provides a satisfactory solution for one of the
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most intricate and perplexing problems that has come
before the General Court in many a year, and we hope that
it will prove acceptable to the General Court.
I cannot close without a word in praise of my colleagues
on the joint committees. It has never been my privilege to
work with men more assiduous in their attention to duty, or
more intent upon serving the public interest. It has been a
great pleasure to' serve with them, and I feel that they have
signally honored me by trusting to my hands their report.
I also wish to thank Mr. Henry F. Long, the Commissioner
of Corporations and Taxation, and Mr. W. H. Hitchcock,
special counsel for the Commonwealth, for their untiring and
helpful services to your committees.

