
HOUSE No. 3

SPECIAL REPORT OF THE FINANCE COMMIS-
SION OF THE CITY OF BOSTON (UNDER
AUTHORITY OF SECTION 18 OF CHAPTER
486 OF THE ACTS Of 1909) SUBMITTING
DATA (AND RECOMMENDATIONS TO THE
MAYOR) RELATIVE TO THE AWARDING
OF DAMAGES IN CONNECTION WITH THE
EXTENSION AND WIDENING OF STUART
STREET IN SAID CITY.

The Finance Commission, 73 Fremont Street,
Boston, Mass., June 21, 1923.

To the Honorable the House of Representatives.

Gentlemen : The extension and widening of
Stuart Street was first authorized by the Legislature
by chapter 329 of the Special Acts of 1917, subject to
the approval of the City Council within one year. The
City Council did not approve this act.

Again, by chapters 312 and 465 of the Acts of 1920,
the Legislature authorized the Street Commissioners,
with the approval of the Mayor, to borrow the sum of
$2,500,000 outside the debt limit for the extension of
Stuart Street from Tremont Street to Huntington
Avenue. These acts did not require the approval of
the City Council and provided that the extension and
widening of this street should be made in accordance
with the provisions of chapter 393 of the Acts of 1906,
as amended by chapter 536 of the Acts of 1913, and
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acts in amendment thereof or in addition thereto. In
1921 the Legislature increased the amount that the
city might borrow for this street improvement fiom
$2,500,000 to $3,100,000. (See chapter 407 of 1921.)

The Street Commissioners on August 30, 1921,
voted to take the land necessary for the extension and
widening of Stuart Street, awarded damages to the
owners for the land taken, and assessed betterments
upon the land fronting on the street as extended and
widened. The then Mayor gave his approval to these
votes on September 8, 1921, and they were recorded
with the plan of the new street in the Registry of
Deeds for Suffolk County on September 16, 1921.

The total amount of damages originally awarded
for land taken was $2,391,068.25. The total amount
assessed as betterments upon land abutting on the
new street was $2,369,936.95, thus making the net cost
to the city for taking land to make this street improve-
ment $21,131.30.

The taking of land for the widening and extension
of Stuart Street became effective upon the recording
of the votes of the Street Commissioners on Septem-
ber 16, 1921, but the damages awarded for the land
taken could not be demanded or collected, or court
action brought by the owners until the city, through
its proper agents, started the work of constructing
the street in accordance with the votes of the Street
Commissioners. If the city for any reason did not
start the work of construction within two years from
the 16th of September, 1921, the taking made by the
Street Commissioners would have become null and
void. The city entered to construct the street on No-
vember 16, 1921. Thereafter, all damages awarded
for the taking of land could have been accepted and
payment demanded. And if the city did not then pay,
the award would bear interest at 4% from the record
date of the votes of the Street Commissioners until
payment was made.

Of the 55 owners awarded damages for land taking-
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26 accepted the original awards, amounting to $1,200,-
224, more than one half the total amount awarded.
Twenty-five of the other 29 owners who were entitled
to damages have had their awards increased. Two
awards were increased during Mayor Peters’s admin-
istration to the extent of $6,824, and 23 awards have
been increased during the present administration to
the extent of $196,786.50. All of these increased
awards required the approval of the Mayor. Within
four months of Mayor Curley’s taking office he ap-
proved 8 increases, amounting to $99,174. Two of
these 8 cases call for special comment.

Several small parcels of property fronting on Eliot
Street and Tremont Street, but excluding the corner,
were owned equally by J. Murray Howe and Samuel
Lehowich although carried in the name of William J.
Stober, who had no interest in the property. Mr.
Howe has been in the real estate business in Boston
for 46 years. He has been called to court as an expert
in many cases, by the city of Boston itself. Mr. Lebo-
wich has been in the real estate business about 20
years. The Street Commissioners awarded $124,370
damages for the taking made of this property.

After this award wT as announced in September, 1921,
Messrs. Howe and Lebowich presented to the Street
Commissioners all the facts at their command that
would justify increasing this award, but no increase
was made by the Street Commissioners. According
to the testimony of Mr. Howe before the Finance Com-
mission, he and his partner believed that the award
was satisfactory, but thought that they could probably
convince the Street Commissioners that it ought to be
increased $lO,OOO or $15,000. Mr. Lebowich testified
before the Finance Commission that he thought it
ought to be increased by not less than $50,000. In
January, 1922, Mr. Howe testified, ho believed the
award would not be increased and was in favor of
accepting it, while Mr. Lebowich maintained that they
would fare better with the incoming administration.
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Mr. Howe also testified that Mr. Lebowich intended
to handle the matter himself under the new admin-
istration and was certain that he would procure an
increase. Finally, toward the last of January, 1922,
Mr. Howe was ready and willing to accept the award
of the Street Commissioners, and testified that he pro-
posed to Mr. Lebowich that they go to the Street Com-
missioners and accept the award. Mr. Lebowich then
offered to buy Mr. Howe’s share of the claim on the
basis of the award. Mr. Howe accepted and was paid
by Mr. Lebowich one-half of $124,370, the amount of
the award by the city. Thereafter, Mr. Lebowich filed
a suit against the city and, without presenting any
new evidence before the Street Commissioners, was
awarded $160,000 on April 22, 1922, an increase of
$35,630, which amount was paid on May 1, 1922, with
the approval of the Mayor.

If Mr. Lebowich had been compelled to pursue his
remedy in court, as he had chosen to do when he
brought suit, the fact that he had purchased of his
associate, Mr. Howe, his interest in their joint claim
against the city on the basis of the original award
would have been disclosed at the trial, and it is incon-
ceivable that a jury would have fixed the damages to
Mr. Lebowich on any other basis than that on which
he bought his partner’s share. There was no reason
why the city should have hurried this settlement
through as it did. The award was not bearing in-
terest. It is clear that the city’s side of the case was
not fully prepared when the settlement was made.
Before the case would have been reached for trial the
city would have had ample time to prepare the case
fully. In the opinion of the Finance Commission the
settlement of this case by increasing the original
award by over $35,000 was in flagrant disregard of
the city’s interest.

The other case was that of Mr. Job E. Gaskin. The
city took 4,725 square feet of his land with the build-
ings, on Church and Grenville Street. The Street
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Commissioners awarded him the sum of $90,340 in
September, 1921. He was dissatisfied with the award
and employed John F. Doherty, Esq., to represent
him before the Street Commissioners. Upon the com-
ing in of the present administration, Mr. Doherty was
discharged and Judge Thomas P. Riley of Malden
was employed. A hearing was held before the Street
Commissioners and the case presented by Judge Riley
with the aid of two experts, and on April 12, 1922, the
Street Commissioners awarded the sum of $125,089,
an increase of $34,749, or over 38%. No suit had been
brought, no interest payments were running against
the city, and the Law Department had not been con-
sulted. This award was paid with the Mayor’s ap-
proval on May 17, 1922.

Mr. Job E. Gaskin testified before the Finance Com-
mission that in accepting the increased award of
$125,089 for 4,725 square feet of land and buildings
thereon, he had suffered a loss of several thousand dol-
lars. Yet in the same month that he had suffered this
loss because of the city’s alleged inadequate settle-
ment of his claim, Mr. Gaskin purchased of George F.
Whitcomb both his claim against the city for property
taken at the corner of Broadway and Mahan Place,
and also about 324 square feet of land. Title to the
laud was taken in the name of Mr. Gaskin’s nephew
Lloyd G. Taylor, a student at college. Notwithstand-
ing that Mr. Gaskin was the real owner of this prop-
erty, he appeared before the Street Commissioners as
a real estate expert, without disclosing his ownership
of the property. The city had awarded George F.
Whitcomb, the owner of record when the land was
taken, $27,340. Mr. Gaskin testified, that he paid Mr.
Whitcomb about $30,000 for the claim and for the 324
feet of land. In December, 1922, the city settled with
Mr. Gaskin for $42,000, an increase of $14,660 or 54%.
Mr. Gaskin’s counsel was Joseph Lundy, Esq.

Again, in September, 1922, Mr. Gaskin purchased
of William Hoag et ah, trustees, property at the junc-
tion of Columbus Avenue and Grenville Place, taking
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title in the name of Frederick M. Durkee. The city
had awarded $38,800 for this taking. Mr. Gaskin
paid $39,900 for it, and in December, 1922, the city
paid him $50,000.

The evidence in this investigation compels the con-
clusion that the city officials gave too great weight
and credence to values set up by claimants for the
property taken. It is equally clear that the claimants
accurately gauged the city officials in this regard.
Mr. Gaskin went so far as to buy claims in the names
of other persons and to appear before the Street Com-
missioners as an expert for these other persons. He
wrote the Street Commissioners on June 10, 1922, ten
days after he bought the George F. Whitcomb claim
in the name of Lloyd G. Taylor, and stated in his let-
ter, “ I have been requested to appraise the value of
the estate 30-36 Broadway which was formerly owned
by the Whitcomb estate.” He further stated, “ The
minimum price for this land per square foot should
be $2O per square foot.” When he made this state-
ment he had just bought, at a net cost of $8.20 per
square foot, the remaining portion of the Whitcomb
land at the corner of Broadway and Stuart Street.

He further testified that he did not regard it as his
duty to tell the Street Commissioners when he ap-
peared as an expert on the Whitcomb estate that he
was in fact the owner of it.

Mr. Gaskin succeeded so well in impressing the
Street Commissioners as an expert in this case that
later, when he bought the claim of William Hoag in
September, 1922, taking title in the name of Frederick
M. Durkee, he testified that he “ went down there (to
the Street Commissioners) as an expert and convinced
them.” It appears that there was no city official suffi-
ciently vigilant to ascertain that when Mr. Gaskin thus
presented himself a second time as an expert he was
in fact the owner of the property, and it was not diffi-
cult to establish this fact.

In the opinion of the Finance Commission the city’s
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interests are in jeopardy when parties buy lawsuits
against the city for speculative purposes and succeed
in these purposes without having to try their cases in
court. The two owners sold their claims for a trifle
more than the city had awarded them to one who was
willing to speculate and who in a short time procured
from the city a 54% increase in one case and a 28%
increase in the other over the original awards. Or-
dinary diligence on the part of the city authorities
would have revealed the true ownership in these cases.
These claims, presented by persons who were not
owners at the time of the land taking, should have
been looked upon with great suspicion. Certainly a
trial in court would have saved the city the humilia-
tion of having enriched speculators by paying thou-
sands of dollars more than the original owners wrere
willing to accept.

On May 24, 1923, the Finance Commission asked
the Mayor to substantiate five charges which he had
made concerning the payment of damages to Nathan
Matthews, trustee, for property taken by the city in
extending Stuart Street from Oxford Terrace to
Huntington Avenue. The Mayor’s reply indicated
that he had no evidence to support his charges. The
Finance Commission has been unable to find the
slightest evidence to support any of them.

The Mayor’s first charge is that the manner in
which the award of $392,117 was paid to Nathan
Matthews on November 16, 1921 for his property
taken in connection with the Stuart Street widening
was illegal. The Commission finds that the property
referred to was not owned by Mr. Matthews person-
ally, as the Mayor’s charge indicated, but that Mr.
Matthews held the property as trustee; that his in-
terest in the property was only one-fifth of the whole;
that the acceptance of the award was made at the
direction of the owners of the other four-fifths; and
that the manner of paying the award, as well as the
payment itself, was legal.
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The Mayor’s second charge, that; “ men were held
np on the highways and byways and on threats to sell
all property for unpaid taxes, money was forced into
the Treasurer’s Office to pay Nathan Matthews the
amount of damages awarded him,” is without the
slightest evidence to support it. Moreover, the Com-
mission finds that no money collected from taxes was
used to pay this award, or any other award that was
made on account of the widening of Stuart Street.
There is sufficient documentary evidence in the audi-
tor’s office at City Hall to establish this fact, and this
evidence was available to the Mayor at the time he
made these unwarranted charges.

The Mayor also charged that for the first time in its
history the treasurer’s office remained open after
hours or until five o’clock in order that sufficient
money might be raised to pay the damages awarded
Nathan Matthews. The Commission finds no evidence
to support this charge. On the day when the city
paid the award to Nathan Matthews, trustee, an assist-
ant corporation counsel, the assistant treasurer of the
Boston Five Cents Savings Bank, Mr. Matthews and
his counsel, the city auditor and the city treasurer,
met at one o’clock p.m. for the purpose of accepting
the award, receiving payment from the city, and dis-
charging the mortgage on the property held by the
Five Cents Savings Bank. This time was fixed to
suit the convenience of Mr. Peters, who was then
Mayor, but he was unexpectedly called away. The
parties remained in attendance in the auditor’s office
which regularly remains open until five o’clock, and
closed the transaction before that hour.

This was not an unusual occurrence, in view of the
amount of money involved. Mr. Mitchell, who was
auditor of the city at that time, testified that many
times the office of the auditor, with the attendance of
the treasurer therein, has been kept open after hours
for the purpose of closing a transaction. Not only
did this happen many times during Mayor Peters’s
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administration and during Mayor Curley’s first ad-
ministration, but in one case in Mayor Curley’s first
administration the auditor’s office was kept open after
hours and as late as half past six o’clock in the even-
ing to complete the payment for some fire apparatus.

The Mayor further charged that the payment made
on November 16, 1921, to Nathan Matthews was illegal,
because a sufficient amount of bonds of the Stuart
Street loan had not been issued on that date. This
charge is wholly unwarranted. The Commission
finds that Mayor Peters had given authority on that
date to take money from another loan to make this
payment on account of Stuart Street, in the same way
that Mayor Curley did within one week after coming
into office in February, 1922, when he authorized the
city auditor and city treasurer to take $1,000,000 from
another loan account to pay obligations of the Stuart
Street widening. In both cases such action is author-
ized by chapter 192 of the Acts of 1893, and was per-
fectly legal. Mayor Curley had done this a number
of times during his first term as Mayor of the City
of Boston, and must have been very familiar with the
practice.

The Finance Commission believes that the opposi-
tion of giving the present administration the oppor-
tunity to carry out a comprehensive plan of street
widening in the city is due, in some degree at least, to
the unwarranted statements made by Mayor Curley
since he took office in February, 1922, concerning the
awards of damages in the Stuart Street widening,
while at the same time he Avas approving enormous
and unjustified increases in the unpaid awards, such
increases aggregating approximately $200,000, and
allowing speculators who had bought aAvards practi-
cally at face value to receive later from the city in-
creases from 28% to 54% over the awards.

The Commission has made the following recom-
mendations to Mayor Curley:
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1. That in future street widenings the Board of Street Commis-
sioners hear the owners of land to be taken on the question of damages
prior to making the awards.

2. That the Street Commissioners, having given the parties inter-
ested an opportunity to be heard, and having awarded damages, shall
thereafter make no changes in the awards.

3. That all owners of property taken who refuse to accept their
awards made by the Street Commissioners be left to their remedy in
court.

Respectfully submitted,

Chairman
Michael H. Sullivan,

THE FINANCE COMMISSION,


